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Horsford, Kelly, and Cummings.
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Mr. JORDAN. The committee will come to order.

I want to thank our witness for being here again.

We will start with some opening statements. I will
start first by recognizing the chairman of the full
committee, the gentleman from California, Mr. Issa.

Mr. ISSA. Thank you, Mr. Chairman, that is very kind.

Commissioner, I know that thig ig unprecedented, to have
a commigsioner of the IRS in front of this committee so
often, and I appreciate the fact that you have been willing
to be briefed and participate even beyond our requests at
times.

As we continue to explore a number of questions, the
time line of the crash, the inconsistency of the probability
of lost emails by multiple people within Government, we
appreciate that you were not in Government; you were not
doing thig at the time. But as yéu can imagine, not just the
Internet, not Jjust Fox, but America i1g beginning to guestion
how convenient so many emails of so many people at the heart
of targeting conservative groups for thelr views, for their
politics, and for the fact that Citizens United was objected
to by the President, how many of them had loss of data and
how much is not available to the American people.

A cover-up 1s normally described as something that
happens during an investigation around here. In other words,

things go missing during the investigation. But when it
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comeg to the lossg of data, it is ¢lear that data began
disappearing and not being able to be yet found at a time
when Congress as just beginning to loock at wrongdoing that is
now confirmed that began with the President objecting to
Citizens United, that began with Democratic members of the
House and Senate writing letters asking for investigation of
people that were politically the opposite of their party, not
asking for investigations about all people who may be
involved in political activities in addition to their
nonprofit work.

It is clear they were driven within the IRS, and perhaps
other areas, by pclitical biasg and a belief that the
President wanted a fix and that the fix had to occur.

Again, commisgsioner, you weren’t in Government at that
time, but Government ig total; it ig8 their time, it ig their
watch. It is their respongibility. Whether it is the FEC,
the IRS, the Department of Justice, or any and all of
Government’s activities that led to the unfair treatment on
the eve of campaign elections of conservative groups, it is
clear that there was a convenient logs of far more data by
far more people than is explained by the normal arithmetic
probabilities.

Today we will explore not only the time line, but when
this committee received that time line. It was your watch to

give us accurately and keep us up to date on developments
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related to Lois Lerner and other parts of our investigation.
It is my view that you could have done better. You will and
have paid a price in public opinion for not being as
forward-leaning and proactive as you could have been.

But that wasg yesterday. Today what we are asking you to
do is to continue working with your IG, and, if we are
fortunate enough to get a special prosecutor, work with him
or her and, of course, work with the grouﬁs that now have
Federal -judges ordering the IRS to show particular
information and bringing it all together back to this
committee, because this committee has an intent to make to
the greatest extent possible public what we can find is being
done on behalf of the American people to bring back the
confidence in the IRS.

So, again, I appreciate your willingness to be here.
These are not easy hearings, and each time you come you leave
with more questiong from us than you come with answers to ue,
and that ig the nature of an invesgtigation that continues to
evolve.

So, Mr. Chairman, I want to thank you for recognizing me
early.

Commisgioner, again, you need to be part of the
golution. I believe you have to a certaln extent and I
believe you are committed to do more, and for that I thank

you, and I vyield back.
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112 Mr. JORDAN. I recognize the member from Maryland, the
113 | ranking member of the committee, Mr. Cummings.

114 Mr. CUMMINGS. Thank yocu very much, Mr. Chairman.

115 Commissioner Koskinen, I want to thank yvou for

116 | testifying before this committee yet again. This is the

117 | third time in the past month you have appeared before us, and
118 | that does not count a fourth appearance you made before the
119| Ways and Means Committee last month on the same topic.

1290 Unfortunately, it appears that you and other IRS

121 | employees are now becoming collateral damage in a fight for
122| the gpctlight among two Republican committee chairmen,

123 | Representative Issa and Representative Camp. Thisg is

124 | unseemly, it is embarrassing, and is not a proper way to run
125} an investigation or to spend millions of dollars in taxpayer
126 funds.

127 As the commissioner knows very well, when Chairman Camp
1281 was informed about the crash of Leolig Lerner’s hard drive, he
129| quickly announced that he would be holding the first public
130| hearing before the Ways andAMeans Committee., Ten minutes
1311 later Chairman Issa issued a unilateral subpoena compelling
132| the commigsicner to testify first before our committee. You
133| did not contact the commissioner before issuing the subpoena
134 and‘you did not hold any debate on the vote or vote. In

135| response, Chairman Camp choserto move his hearing up several

136| days so he was the first ome in front of the cameras.
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It did not seem.to matter to either chairman that the
IRS provided numerous contemporanecus documents showing that
Mg. Lerner’s computer crash was a technological problem that
she and multiple IT officials attempted to remedy. Those
facts apparently were irrelevant. The goal was to stoke the
fire and to be the first to do so publicly. Chairman Camp
has now asked the inspector general to conduct an
invegtigation into Ms. Lerner’s hard drive crash, which he
has agreed to do. Commissioner Koskinen testified last time
he was here that the inspector general asked him to make his
investigation the top priority, which meant not subjecting
IRS employees to any other interviews while the inspector
general’s interviews were going on. That was the IG's
reguest.

Rather than waiting a few weeks, Chairman Issa

.disregarded the IG’'s request and demanded that the IRS make

its employees available to him now. Commissioner Koskinen
explained that the inspector general did not want IRS
empldyees subjected to multiple interviews, but Chairman Issa
just began issuing more unilateral subpoenag. He forced the
IRS employees to appear before the Overgight Committee and he
excluded Chairman Camp’g staff from participating. When the
commissioner testified here before, Republicans accused him
of cbstruction, claiming that he was hiding witnesses from

the committee. When he again explained that the inspector
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general asked him not to subject IRS employeeg to multiple
interviews, Chairman Issa said he was going to follow.up with
the inspector general directly.

Well, that apparently didn’t happen. Yesterday I asked
my staff to contact the inspector general’s office to find
out exactly what was going on. They sgspoke with the Deputy
Inspector General for Invéstigations, and I can report what
he teold us. The Deputy IG for Investigations confirmed that
hig office is now conducting the invesgtigation that Chéirman
Camp requested. He confirmed exactly what Commissioner
Koskinen tcld us, which is that the inspector general prefers
that TRS employees not be subjected to multiple interviews in
order to avoid '‘tainting their testimony.’’

Without directly criticizing the chairman’s actions, the
Deputy IG for Investigations stated that, as investigators
working for the inspector general, they w;nt everyone to
allow them to complete their interviews firsgt ‘‘without
distraction.’’' As he stated then, there is no confusion of
witness testimony and the integrity of the investigation is
not impaired.

Contrary to these reguests, Chairman Issa has been
forcing IRS employees to come before our committee for
transcribed interviews, and since he is excluding Chairmaﬁ
Camp’s staff, IRS employees are also being forced to appear

before Ways and Means. Invariably, after each of these
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interviews, Chalrman Issa and Chairman Camp lssue dueling
press releases with tidbite of information or cherry-picked
transcript excerpts in their effort to compete for more
headlines, no matter how unsubstantiated their c¢laimg are.

The Deputy IG for Investigations also told us something
else. Over the past year and a half, they have obtained no
new evidence that would change the conclusions in the audit
from 2013.

As I close, there is simply no evidence whatsoever of
any White House involvement in the screening of tax-exempt
applications. The IRS hag already spent $18 million
responding to the duplicative congressional investigations,
and Commigsioner Koskinen is now testifying before Congress
for the fourth time in just over a month. Yet, Chairman Issa
informed committee members yesterday that he will be holding
yvet another hearing on the topic next Wednesday. We have the
notice here.

With that, I will yield back,

[Prepared statement of Mr. cummings follows:]
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Mr. JORDAN. I thank the gentleman.

Mr. ISSA, Mr. Chairman-®?

Mr. JORDAN. The chairman of the full committee is
recognized.

Mr. ISSA. Point of privilege. There were a number of
words in the gentleman’s statements that disparage me, and I
object to hig words and debate, and ask that he withdraw or
modify them, and ask unanimous consent that among the terms
that be withdrawn would be not only the unseemly statement,
but in fact when the ranking member disparaged me for a
number of areas, including my intent and essentially said
that the items I said were not true.

Additionally, the ranking member, while objecting to
multiple claims of cherry-picking releases or interfering
with the IG, fails to mentiomn that in June of 2013 he
released the entire John Schafer transcript, which has
compromisged this investigation by statements made in future
transcribed interviews, saying that they had reviewed these
in preparation for those.

So I certainly would gay that while questioning the
intent in some argument about Republicans not getting along,
the ranking member managed to go beyond the ordinary opening
gstatement and claiming the intent. In fact, the ranking
member, in June of 2013, went on natiocnal televiegion claiming

the investigation was over. This invegtlgation ig not over.
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I would ask that guch itemsg, including unseemly, be taken
dowrn.

Mr. JORDAN. Without cbjection?

Mr. CARTWRIGHT. I object.

Mr. JORDAN. Okay.

Mr. ISSA. The gentleman objects. I understand, but I
would reiterate that the decorum of this committee should not
lead to perscnal attacks as to the intent of individuals on
either gide. The fact ig thig committee is conducting
vigorous oversight. We do so as a matter of our obligation
as a committee.

And I would make one last request. I ask unanimous
consent that the staff be abkle to place €t he time line into
the record so that the ranking member’s clearly erroneous
claim that our request for the first hearing came after the
events, when in fact the time line will show that the
subpcena had been served prior to the announcement from Ways
and Means. And ag the ranking member would know if he had
ever chaired this committee, the fact ig it takes a long
period of time to prepare a subpoena, to write a subpoena, to
go to the clerk and get it approved, and then to gerve it.

So I would hope that the ranking member, once he sees that in
the record, would recognize that in fact he has been clearly
erronecus in his claims.

And I yield back.
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Mr., JORDAN. I thank the gentleman for yielding.

If we can, without objection, let’s allow the time line
in and let’s move to the next opening statement. Would that
be satisfactory with--

Mr. CONNOLLY. Mr. Chairman?

Mr. JORDAN., Would that be satigfactory?

Mr. CONNOLLY. It certainly is satisfactory.

Mr. JORDAN. I thank the gentleman.

[The information follows:]

kkkkkkkkxk COMMITTEE INSERT *%*%**kk®#




HGO204 .280 PAGE 14

267

268

269

270

271

272

273

274

275

276

277

278

279

280

281

282

283

284

285

286

287

288

289

290

291

Mr. CONNOLLY. I just wonder, though, would just a brief
response to the distinguished chairman?

Mr. JORDAN. Do you really have to?

Mr . éONNOLLY. No, I don’t really have to, other than to
say to you, Mr. Chairman, I certainly associate myself, and I
know my colleagues dc on this side of the aisle as well, with
the sentiments expressed by the distinguished chairman that
we should always speak with respect about each other.

Mr. JORDAN. Well said.

Mr. CONNOLLY. We should never guestion each other’'s
intentions. That hasg not been the practice as often as I
would like on this committee. So I certainly hope that this
would reflect a new day dawning here in the committee and
that we can proceed civilly.

I thank the chair.

Mr. JORDAN. Thank the gentleman for his comments.

Our subcommittee meetg today te continue its oversight
of the IRS and the targeting of conservétive tax-exempt
applicants. We welcome back our witnesgs, IRS Commigsioner
John Kogkinen. All kinds of questiong need to be answered,
and that is why, for the third time in a month, we have Mr.
Koskinen here to answer and address many of those unanswered
guestions.

First, we were promiged that the IRS would produce all

of Loils Lerner’s emails. Then we learned that some of Mg.
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Lerner’g emalls had been destroyed and there was absclutely
no way he could produce all of Ms. Lerner’'s emalls to
Congress.

Second, we were told the IRS had confirmed that all
backup tapes with Lois Lerner’s emails had been destroyed.
Then we learned last week from IRS attorney Thomas Cain that
a backup tape may in fact exist.

Third, we were told that there was one hard drive crash,
Loig Lernex’s. Then the Ways and Means Committee disclosed
that there were seven or eight total crashes. And now we
learn from Mr. Cain that there may be as many as 20.

Now, think about this. The IRS hasgs identified 83
custodians of documents and informed. The IRS has identified
thege people associated with this targeting of conservative
groups and now almost a fourth may have had hard drive
crashes. Unbelievable.

Fourth, we were told that the IRS found out in April
2014 that Mg. Lerner’s emalls were lost. But then we learned
from Mr. Cain that the IRS knew on February 4th, 2014 about
Mg . Lerner’s hard drive crash and that it found out just days
later that the hard drive had been recycled and its contents
were unrecoverable.

That is why we continue to have hearings. That is why
we have Mr. Koskinen back for the third time in a month. We

would like to get some strailght answers.
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We have convened this hearing because today, over a
month after the IRS first told Congress that it lost Ms.
Lerner’sg emails, there are still many unanswered questions.
There are still unanswered quesgtions abcocut why the IRS
delayed for several months in notifying Congress, the Justice
Departmentland the American people about the problems with
Ms. Lerner’'s emalls.

Deputy Attorney General Cole told us last week that the
Justice Department learned of the missing Lois Lerner emails
from press accounts in the media. Imagine that. One of the
highest profile investigations in vyears, and the Justice
Department has to learn about critical evidence by the
central player in this investigation. They learn about that
in news accounts, not directly from the Internal Revenue
Service. And that is why last week, sitting at this very
table where Mr. Koskinen sits today, Deputy Attorney General
Cole said he would have liked to have known about the.emails
earlier and hé announced that the Justice Department was
investigating why Commissioner Koskinen failed to disclose
the migsing emails in a timely manner.

Let me just reiterate that. James Cole, Deputy Attorney
General of the United States Department of Justice, said last
week, in that same chair, to this same committee, that they
are invegtigating why the Internal Revenue Servicé delayed

monthg in telling the Congress, the American people, and,
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mogt importantly, the FBI and Ehe Justice Department about
the loss of Lois Lernexr’s emails. Rather than the IRS coming
to Congregs and informing us what it knew when it knew it,
the IRS waited four months. The IRS cnly came forward to
finally acknowledge the misging emails when it had no choice,
and it disclosged the news the only way it knowg how, by
burying the information on page 7 of enclosure 3 in a Friday
afterncon letter to the Senate. Information obtained by the
committee in the last few days provides more questions than
answers about the missing emails.

But remember thisg isn’‘t information the IRS 1s offering
up‘willingly. It has taken almosgst a month for the IRS to
finally start coming clean and it has taken subpoenas to get
people to talk. Mr. Cain, we tried for weeks toc get Mr. Cain
to come talk. We finally had to subpcena him. The IRS
wouldn’t provide him. We had to subpoena him to get him to
come for the deposition lasgt Thursday.

The American people have this information only because
the committee has been asking questions, and that is why
Commissioner Koskinen ig here today. He is the individual
handpicked by the President to clean up this agency, and that
ig why he is here today, to answer our questions. TUntil we
know all the facts, until we clear up all the confugion and
all the misstatements about Lois Lerner’s misging emails, the

committee will continue to press for the truth. That is the
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mission of the oversight committee and, again, that is why we
meet today.

With that, I yield to the ranking member of the
subcommittee, Mr. Cartwright. The gentleman from
Pennsylvania is recognized.

[Prepared statement of Mr. Jordan follows:]
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Mr. CARTWRIGHT. Thank you, Mr. Chairman.

First off, thank you, Mr. Koskinen, for coming today.
You know, we schedule these things on these little
doohickeys, and it asks you do you want to make this a
recurring entry. And when I see Koskinen, I want to say yes
at this point.

At this point, I am concerned that committee Republicans
are ne longer using these hearings for the purpose of
investigating what happened to the groups that were the
subject of the inspector general’s May 14, 2013 report. This
seemg to be something different. And I want to say we all
ought to agree that the point of this committee, the
Overgight and Government Reform Committee, is not publicly to
harags Federal agency headsg, Mr. Koskinen; it is to conduct
responsible oversight of the legitimate critical issues
within our jurisdiction. I believe that these repeated
hearings that we are geeing today are both an abuse of
authority and a dereliction of this committee’s duty. I
think it is abundantly clear that Chairman Iggsa and Chairman
Camp are in some kind of taxpayer-funded footrace over who
can make the first headlines about Loig Lerner’s lost emails.

And we heard about requests for a time line, and we
ought to loock at that time line because it was on June 16,
shortly after Chairman Camp, of Ways and Means, announced

that he would be holding a hearing with you, Commissioner
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Koskinen, on June 24th, that Chairman Issa of this committee
issued a unilateral subpoena compelling the commissioner to
testify before this committee on June 23rd, In response,
Chairman Camp moved his hearing up to June 20th. So it is
something like a children’s fairy tale that we are locking at
here.

In addition, Chairman Issa is no longer allowing staff
from the Ways and Means Committee to participate in the
Oversight Committee interviews. Chailrman Issa’s refusal to
hold joint interviews is resulting in wasted taxpayer money,
ag IRS employees like you, Mr. Koskinen, are now being
subjected to multiple, duplicative interviews.

I also want to address Republican claims that the
alleged targeting.of conservative groups is this
Government-wide congpiracy initiated after the Citizens
United decision involving the President, the IRS, a
congpiracy including the Department of Justice and other
Federal agencies. Thig committee has obtained no evidence
linking these accusations to what we all know now were
inappropriate criteria used by IRS employees in Cincinnati.
Some of my colleagues on the other side of the dais have

chosen to overlook the funneling of dark money into the

political system of the United States. Republicans have

demanded accountability from the IRS, but have not demanded

the same from corporaticns who influence cur national
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elections.

In January 2010, the U.S. Supreme Court, in a five to
four decision on Citizens United, allowed for-profit
corporations, unions, and nonprofit groups to raise unlimited
funds and register for tax exempt status undexr the 501 (c¢) (4)
designation, and the IRS then became flooded with
applications for thies kind of status. The 501(c) (4)
degignation is exclusively meant for organizations whose
primary activity ig social welfare, defined in the tax code
ag making charitable, educational, and recreational
contributions to a community.

Now, while 501(c) {(4)s are not barred from participating
in political campaigns, it is stated plainly and clearly that
political participation must be an insubstantial amount of
the group’s overall activity, accounting for less than 50
percent of expenditures. The IRS’s job was to make sure
these groups were following the rules sgo they weren’t taking
tax breaks meant only for groups contributing to the
community, not hiding-the influence that a select few
individuals have on our nation’s electoral politics.

As I said before in previous hearings, this is about
groups doing everything they can do to hide where they get
their money, dbscure their true intenticns, and have undue
influence on the political system tax-free. Anonymousg money

in politics is something we don’t need in this Country,
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something that disrupts the democratic process, and something

that has to be changed.

I commend Chairman Leahy and
Judiciary Committee for advancing
resolution proposing an amendment
which would negate these damaging

I have cosponsored the House

Senator Udall of the Senate
S. J. Res. 19, a joint

to the U.S. Constitution
effects of Citizens United.

companion to that bill,

introduced by my friend, Representative Ted Deutch of

Florida.

With that, I will conclude my comments and yield back to

you, Mr. Chairman.

[Prepared statement of Mr. Cartwright follows:]
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Mr. JORDAN. I thank the gentleman.

Members will have seven days to submit written
gtatements to the committee.

We are pleased to have with us today the Honorable John
Koskinen, Commissioner of the Internal Revenue Service.

Mr. Koskinen, you know how this works; yvou have done it
a few times before. Please stand and raise your right hand.
Do you golemnly swear or affirm that the testimony you are
about to give will be the txuth, the whole truth, and nothing
but the truth, so help you, God?

[Witnegs resgponds in the affirmative.]

Mr. JORDAN. Let the record show the gentleman answered
in the affirmative.

Mr. Koskinen, you are now recognized for your opening
statement or your statement, and then we will get right to

questions.
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STATEMENT OF THE HONORABLE JCHN KOSKINEN, COMMISSIONER,

INTERNAL REVENUE SERVICE

Mr. KOSKINEN. Thank you. Chairman Jordan, Ranking
Member Cartwright, memberg of the gubcommittee, thank vyou for
the opportunity to appear before you today. With your
permission, I will provide a brief introductory statement and
submit a copy of my complete testimony for the record.

Before beginning my statement, I want to thank the
subcommittee for its willingness to work around my travel
schedule. In attempting to set the original hearing date, my
understanding was you were ilnterested in an overview of IRS
interactions with the Department of Justice, I would like to
touch briefly on that subject, which is covered in more
detail in my prepared statement.

In general terms, the IRS regularly and routinely
interacts with the Department in the investigation and
prosecution of criminal and civil tax matters, and alsc other
financial fraud. Our Criminmal Investigation Divigion
investigates and develops cases and recommends them to the
Department ‘s Tax Division for prosecution. These cases
represent a variety of tax issues, including refund fraud,
abugive tax shelters, return preparer fraud, and

international tax non-compliance.
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The international area offers a good illustration of
what our coordinated efforxts can accomplish. Recent examples
include the guilty pleas by Credit Suisse and BNP, two major
financial institutions that were found to be in violation of
U.S. laws.

Routine interactions between the IRS and DOJ also
involve the IRS8 Office of Chief Counsel, which reviews all
criminal tax cases developed by our Criminal Investigation
Division before those cases are recommended for prosecution.
In addition, when the Department of Justice’s Tax Division
litigates a civil-matter, IRS Chief Counsel attorneys are
actively involved, collaborating on the arguments and
positions taken.

Let me now turn to an update of the efforts that the IRS
has made to cooperate with the investigations into the use of
inappropriate criteria to evaluate applications for
tax-exempt status under section 501(c) (4) of the Revenue
Code. These include four investigations by Congress, one by
the Department of Justice, and one by the inspector general.
Added to that has been the recent new invegtigation by the
ingpector general of circumstances surrounding the crash of
Lois Lerner’'s hard drive three years ago.

To date, we have now produced more than 960,000 pages of
unredacted documents to the tax writing committees and more

than 700,000 pages of redacted documents to the House
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Oversight and Government Reform Committee. In addition, at’
the request of the Oversight Committee and other committees,
the IRS has been working on the identification and production
of Lois Lerner emails. As part of this document producticn,
the tax writing committeeg have received 67,000 emails that
we found involving Ms. Lerner. We are continuing to provide
redacted versions to the Oversight Committee, which té date
hag received more than 54, 000 emails from Lois Lerner. We
are working to provide these documents as gquickly as we can.

In the course of collecting and producing Ms. Lerner’'s
emails, the IRS determined that her hard drive crashed in
2011. At that time, Msg. Lerner had asked IT professionals at
the IRS to restore her hard drive, but they were unable to do
so. Nonethelesgs, the IRS has or will produce 24,000 Lois
Lerner emalls from the period between 2009 and 2011, largely
from the files of other individuals.

The IRS provided information about the hard drive crash
to all six investigating entities in a public report we
relegsed in June. I would note that our June report, to the
extent that it focused on Ms. Lerner’s hard drive crash, was
based in part on emails we had already provided to the
congressional committees, the inspector general, and the
Department of Justice. Some of those emails were produced as
long ago as last fall. Those emails were provided in the

normal course c¢f preduction related to the sgearch terms
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agreed upon previously. 8o all six investigatorg have had -
initial information about the hard drive crash since last
fall. Also, additional emails about Ms. Lerner’s hard drive
crash were produced this spring to investigators, prior to
the release of our June report.

I alsc want to point out that, consistent with a
bipartisan congressional request, the ingpector general has
noted he is proceeding with its own investigation regarding
the crash of Ms. Lerner’s hard drive. The IG, as was noted
earlier, has asked the IRS not to do anything that would
interfere with its investigation, and we are honoring that
request to the extent possible.

In addition, on July 18 we resgsponded to a recent court
inquiry with detailed information regarding the crash of Ms,
Lerner’s hard drive. This information is consgistent with
whaﬁ wds previousgly provided in the six investigations, but
we have provided the Oversight Committee and other
investigating entities with a copy of that information.

I understand that during last week’s hearing with DOJ
there was a question as to what information the IRS gave to
the Department about the hard drive crash. We provided all
investigating entities with the same information in our June
report which we released to the public. DOJ did not receive
any additional information.

Since releasing our June report, we have continued to
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cooperate with the investigations. Since mid-June we have
produced to the Oversgight Committee more than 100,000 pages
of documents and made witnhesseg available for interviews with
congressional staff. Five of those interviews have already
occurred. Our deputy chief information officer has given
three briefings for congressicnal staff, including one for
the Overgight Committee, and, as noted, I have testified at
four hearings, including the one today.

This concludes my statement, and I would be happy to
take vour guestions.

[Prepared statement of Mr. Koskinen follows:]

khkkkkkkkx TNGERT *hkkdkkkdhw
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Mr. JCRDAN. I thank the gentleman.

Now turn to the vice chair of the committee, the
gentleman from Florida, Mr. DeSantis.

Mr. DESANTIS. Thank you, Mr. Chairman.

Good morning, Commissioner. Mr. Koskinen, are you aware
that you currently are under investigatioﬁ by the Justice
Department regarding your role in detezxmining when to produce
Lois Lerner'’s emails?

Mr. KOSKINEN. I am not aware of an investigation. I did
gee the deputy attorney general’s gstatement last week before
thig committee that he would be interested in why we had not
provided him information in April, as opposed to June, but I
have not received any notice of an investigation.

Mz . DESANTIS..Well, he told ug that it wag something
that the Justice Department would look into, and he said that
it was information that they did which they had at the time
that you discovered it.

Let me ask you this. The committee interviewed IRS
Deputy Agsociate Chief Counsel Thomas Cain, and he testified
that senior IRS officials, including Catherine Duvall, the
counselor to the commisgsioner, realized that Loisgs Lerner’s
emails were migsing, that there was a hard drive crash on
February 4th, 2014, and that by mid-February they realized
that the emails would not be recoverable off that hard drive.

Yet, yvou testified in front cf this committee on Maxch 26th,
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2014, and after being asgked numerous times whether you would
produce all of Lois Lerner’s emails congistent with the
subpoena, you gaid you would.

So if the senior IRS officials knew in mid-February that
the emails could not be recovered off thé hard drive, why did
you tell this committee that you would produce them?

Mr. KOSKINEN. AS:I have testified before, when I
testified at previous hearings, when I testified in March, I
gaid we would provide all Lois Lerner emails, as I have also
testified since then. I did not mean to imply that if they
didn’t exist, we would soméhow magically provide them. We
have provided you all Loils Lerner emails we have.

With regard to when officialg at the IRS knew the impact
of the hard drive crash, as I have testified several times in
the 11 hoursg of hearing since June 13th, what I was advised
and knew in February was that when you toock the em%ils that
had already been provided to this committee and other
investigators, and, instead of loocking at them by search
terms, looked at them by date, it was clear that there were
fewer emails in the period up through 2011 and subsequently.
And there was also, I wasg told, there had been a problem with
Ms. Lerner’s computer. It wag not degcribed to me in any
greater detail than that.

I wag advised near the eﬁd of February that we were now

reviewing all of our production capacity to make sure nothing
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had been done in the production capaéity that would have
explained or would have caused the loss of any emails. That
process went forward, but at the same time I would remind
everybody we were focused primarily on the request from this
committee and the Finance Committee and the Ways and Means
Committee to complete the production of all documents we had
related to the determination process, and wé did that and, in
mid-March, provided to the tax writing committeeg a letter-
saying we had now produced all the documents we had regarding
the determination process.

Mr. DESANTIS. Okay, I appreciate that. We even asked
Mr. Cole 1f someone responds to discovery requesgts and they
say they will produce all of them, they can’t just do that,
represent that, and then know, well, gee, we are not going to
be able to produce all of them; and then once they figure
that out, they have to come immediately and tell the opposing
part. In this case it 1s a congressgional investigation, so it
ig not the same. And yet you guys sat on the information for
gseveral months, and that caused this investigation, from our
end, tc be cbstructed.

Let me agk you thig about thege backup tapes. The IRS
hag told Congress that backup tapes from 2011 no longer
exist. Yet, Mr. Cain tegtified in termg of the interview with
this committee that backup tapes may in fact exist. So can

you now, under oath, definitively state that the relevant
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backup tapes that this committee has sought do not in fact
exist?

Mr. KOSKINEN. Asg I understand from your press release
,what Mr. Cain said was the information we provided‘in June
was accurate to the best of everyone’s knoWledge at that
time. What he said since then is that the inspector general--

Mr. DESANTIS. Well, walit. You said, too, with all due
respect, you gaid, on June 20th, 2014, to the Ways and Means
Committee, that we, meaning the IRS, confirmed that backup
tapes from 2011 no longer existed because they had been
recycled purguant to the IRS’s normal policy. So that was a

definitive statement on your part. Now we are getting

.Ainformation from Mr. Cain, well, the IRS isn’t exactly sure

that that is in fact true.

Mr. KOSKINEN. What Mr. Cain reported was information
that the inspector general hag started to review tapes to gee
if there is additional information on them. Mr. Cain gaid,
therefore, there may be backup tapes that were recycled, but
may be recoverable. We have no information, I have no
information what the ingpector general is doing with those
tapes. In fact, the inspector general advised ug that he was
reviewing thoge tapes and agked us not to do any further
investigation, not to have any further conversationg; and I
understand he asked this committee. as well, not to make the

existence of their review of those tapes public. But at this
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point I have no information as to whether there is anything
usable on those tapes.

Mr. DESANTIS. We have been told cobviocusly about Lerner’'s
hard drive failure, then Ways and Means has identified as
many as seven cor eight additional individuals who are
relevant to the investigation whose hard drives also crashed
during this period. Now, based on testimony from Mrxr. Cain,
it could be as many as 18 or 19 different hard drives that
have crashed that would be relevant. Sc can you definitively
state to this committee the number of hard drives from
relevant individualg that crasghed during the period in
guestion?

Mr. KOSKINEN. I can tell you what I know at thils time,
which ig in the first six months of 2011, over 300 hard drive
crasheg occurred, and there were over 5,000 reports of
hardware problems. In the first six montheg of this year, for
example, over 2,000 hard drives have crashed. Not every
hard--

Mxr. DESANTIS. T understand. But that is your whole
agency. We are talking about people who happen to be
relevant in a relatively small universe of people, and the
number of hard drive crashes seem to be getting higher the
more we Iinvestigate.

Mr. KOSKINEN. Right. And in May I asked our people,

once we knew that there was an lsgue with Mg. Lerner’s crash,
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I asked for what the industry standards were for hard drive
crashes, was advised that 3 to 5 percent of hard drives
crash. I asked then for a review of the question you are
asking, of custodians, how many of thoge 83 had hard drive
c¢rashes.

We reported on June 16th to the Ways and Means Committee
in a staff interview that we knew there were probably at
least six or seven. The next morning, promptly on receipt of
that information, the Ways and Means Committee isgued what
turned out to be an erroneous press release saying that all
of those emails had been lost, including the emails of Nikole
Flax., It turned out, in a little further investigation, that
it appears no emailg for Ms. Flax were lost because the hard
drive that crashed was not her office computer.

Mr. DESANTIS. But--

Mr. KOSKINEN. I am sorry, can I answer the question?

Mr. DESANTIS. But my question was the number of hard
drive crasheg. I understand you have mentioned the Ways and
Means press release in numerous statements that you have made
before Congress and I have read your other statements, but
the numbers. Where do we stand on the number of hard drive
crashes?.

Mr. KOSKINEN. Where we stand on the number is thereafter
the IG was requested by Congress to do an investigation and

the IG asked us not to do any further interviews or
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investigations, so we have not pursued further what the
additional implications are, how many hard drive crashes of
custodians or what the implications are because the inspector
general 1g investigating that very issue. So I cannot give
you a definitive answer at this point as to either how many
custodians had crashes or, if they did, how many of them lost
emails, because I would emphasize not every crash leads to a
loss of emails.

Mr. DESANTIS. Well, Mr. Cain put the upper limit at 20,
g0 there seems to be a contradiction there.

My time ig up. Mr. Chairman, thank you for indulging
me, and I yield back.

Mr, JORDAN. I thank the gentleman.

The ranking member of the full committee is recognized.

Mr. CUMMINGS. Commissioner, I want to thank you for
testifying before the committee today and for the third time
in a month, When you tegtified on June 23rd, 2b14, and July
9th, 2014, you told ug that the IG was investigating
circumgtances of Ms. Lerner’s computer crash. On June 11th,
2014, you wrote to this committee reiterating that the IG is
conducting an investigation into the losg of Ms. Lerner’s
emails_and that, as you previcusly tesgstified, you would honor
the Inspector General George’s request to prioritize his
investigation.

Hag the inspector general expressed concern to you about
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the release of non-public information about an ongoing IG
invegtigation?

Mr. KOSKINEN. When the inspector general first talked to
me and asked us to give a priority to his investigation and
not to do any further investigation or witnessg interviews
ourseives, he explained to me that they were concerned that
they did not want to muddy the waters, they wanted to have
their ability to talk to witnesges and then go back and talk
to them again without anyone having conversations in between
time. 8o they were very concerned that witnesgses that they
were interviewing in the invegtigation be allowed to proceed
with the inspector general only.

Mr. CUMMINGS. And do you know when that was that you had
that conversation with the inspector general?

Mr. KOSKINEN. The conversation was shortly after they
were asked by the Finance Committee and Congress to make the
investigation. I can’t remember which the date was in
mid-June. |

Mr. CUMMINGS. The IG has expressed gimilar concerns to
our committee. For example, on July 2nd, 2014, committee
staff held a conference call with the inspector general in
which the IG described the investigation into Lois Lerner’s
hard drive ag ‘‘very active, open, and ongoing,”.and asked
our committee to refrain from publicly disclosing the

non-public information regarding this ongoing investigation.
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Is the IG's investigation into thig matter still active and
ongoing, to yvour knowledge?

Mr. KOSKINEN. To my knowledge, it ig still active and
cngoing.

Mr. JORDAN. Would the ranking member yield for just a
question?

Mr. CUMMINGS. Yes.

Mr. JORDAN. Were majority staff member present at that
briefing where the inspector general conveyed that
information?

Mr. CUMMINGS. Yes.

Mr. JORDAN. Our staff days that they weren't. And if I
could, and you will get all your time plus some extra, if you
would like. The ingpector general called our coungel
vesterday, he happened to be in my office with Mr. Meadows,
and said that they had talked to you but did not expréss any
cf the comments you made in your opening statement or,
frankly, any of the comments you are making in your line of
questioning now. So I just wanted that on the record.

The gentleman isg recognized.

- Mr. CUMMINGS. Well, why don't we have him here next week
under ocath, sgince we are having all these IRS hearings, and
see what he has to say?

Mr. JORDAN. I am open to that.

Mr. CUMMINGS. Because we can go back and forth on this,
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and I want to bé very clear as to what he gaid. 8o when you
are talking about he say, she say, it is better that we have
him here and we will do that, if you go chooze. But I would
be happy to.

The IG has expressed gimilar concerns, again, to this
committee. Sc it is your understanding that the IG's
investigation 1s still ongoing.

Mr., KOSKINEN., It isg, as far as I know.

Mr. CUMMINGS. So in spite of the inspector general's
request, on July 21st Chairman Issa issued a press release
stating that based on the interview of IRS Deputy Associate
General Coungel Thomas Cain, *‘new develcopments’’ have
created uncertainty regarding the existence of backup tapes.

Commissioner Koskinen, is it your practice to release
non-public information about an ongoing IG investigation?

Mr. KOSKINEN. No.

Mr. CUMMINGS. And why not?

Mr. KOSKINEN. Because we made a commitment to the IG
that we would honor hig priority, that we would not do
anything that would interfere with his investigation. He
could talk to anybody he wanted, they could loock at any
evidence they wanted, and we would not have an ongoing
discussion with any of the witnesses he was talking to
because we did not want to interfere.

Mr. CUMMINGS. Of coursge, Chairman Issa’'s press-release
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released statements from Mr. Cain and other witnesses that
undermine a partisan narrative. Mr. Cain told the committee
that he was aware of a '‘potential issue’’ regarding the
backup tapes, but he did not know any additionai detaiis.
When asked whether he had seen “any\évidence that any IRS
employee intentionally destroved documentg or emails to avoid
their disclosure,’’ Mr. Cain said, '‘'I have not seen anything
to that effect.’’

Have you seen any evidence of cobstruction by IRS
employees?

Mr. KOSKINEN. I have not.

Mr. CUMMINGS. Yegterday the committee staff interviewed
IRS National Director for Legislative Affairs Leocnard
Oursler. He told the committee staff that based on the
information available at the time, your June 13th, 2014
letter to the Senate Finance Committee stating that backup
tapes from 2011 had been recycled was accurate. Ig that
right?

Mr. KOSKINEN. I don’'t know what he said, but I
understand from the press release about Mr. Cain that he said
the information we had and provided on June 13th was accurate
and that is what everybody knew at the time.

Mr. CUMMINGS. Now, Mr. Oursler also told us that earlier
this month he was made aware of an issue with a backup tape,

but that he did ncot know if the backup tape was from 2011 or
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whether it was mislabeled. He said that even if the
unrecycled backup tapes exist from 2011, the IRS doesg not
know whether they contain emails ffom M=. Lerner not
previously prcduced to the committee.

Sitting here today, do vou know any additional details
regarding the backup tape issue that the IG is currently
locking at?

Mr, KOSKINEN, No, All I know is actually what Mr. Cain
gaid, that at this point nobody had any information as to
what was on those tapes or whether they were relevant.

Mr. CUMMINGS. And until the IG determines the facts
regarding this backup tape isgue, are you in a position to
correct your earlier statements?

Mr., KOSKINEN. No. My point hag been that we are going
to honor the IG’'s investigation. I lock forward, as
everybody doesg, to his completion, and we will see what his
facte are and what he determines happened three years ago and
we will respond accordingly.

Mr. CUMMINGS. And you were asked earlier about computer
crashes and yvou sald that you were not aware of the folks who
may have some relevance to this investigation concerning
theilr crashes. Would you normally have that kind of
information?

Mr. KOSKINEN. Normally, if things had proceeded as they

might do, when I agked in May for the answers to this
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guestion, that is, how many custodians had hard drive crashes
in light of the fact the industry says they crash regularly,
I had asked for a review of how many had crashed and what the
implications were. We had not completed that review when we
provided our June report, and basgically we had that morning,
the following Monday, our IT people had been advised, I had
not been adviged, that we knew there were gix or seven
custodians that had had hard drive crashes. That information
was actually provided tc the Ways and Means Committee. We
have not been able to pursue whether there are 6, 12, or 15
because, once the IG started, we agreed that we would not
purgsue any of those issues until they have completed their
investigation.

Mr. CUMMINGS. Now, just a last question. When the DOJ
was here the other day, and you were asked about this a bit
earlier, they talked about the fact that they had not gotten
information about the crash back in April. They got it in
June, I think, like everybody else.

Mr. KOSKINEN. Correct.

Mr. CUMMINGS. Why is that?

Mr. KOSKINEN. When we, in April, determined that in fact
there had been a hard drive crash and some emails may have
been lost, our next step was tc in fact investigate how many
emails did we actually have and could we find, and cur plan

and proposal was that we would pull all of that information
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together, including information about custodiang, and make a
public presentation to the committees, including a
description of why it takes ug so long in our archaic gystem
to actually respond to requests for documents.

We provided that information in the June 13 report, as T
tegtified earlier. We did that before the complete
production of Lois Lerner emails, which is when we originally
intended, because the Senate Finance Committee asked ug for
an update on bcth the determination process documents as well
as the other gearches we were doing. We gave them that. We
noted that we had found nothing beyond what we had noted in
our March letter with regard tc the determination process,
which was the subject of the investigations when they
gtarted. But we had not completed, at that time, the review
of the custodians, nor had we cqmpleted, until the end of
June, the production to the tax writers of all of Lois
Lerner’s emails and we are moving toward producing the
redacted version to this committee.

So our plan was when we pulled it all together, we would
be able to explain what our procesg was, the difficulties,
what we had learned about Lols Lerner’s emails, what we had
learned about otherg, and what we had been able to determine.
As I noted, we were able to recover 24,000 Lois Lerner
emalls. We thought all of that was important infoxmation for

people to have rather than simply saying, well, there ig a
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problem with her computer and we are now investigating how
many emaills there were, which would have triggered hearings
gix weeksg earlier;-but we would not have known nearly as much
as we now know,

But we don’'t know everything we would like to know
because we have in fact stopped asking people about it while
the IG is doing his investigation, which we full support. I
have confidence that the IG is independent of us, he was
appointed by a different administration. He has 15 people

working on it, according to the filings they made last

- Friday, and we have told him and I have told him personally

whatever he needsg, documents, whatever people he wants to
find, he can have access to and we will stay out of the way.
So we have gone cut of our way not to talk to anyone who
potentially he might want to interview about what happened
three years ago when the hard drive crashed.

Mr. CUMMINGS. Thank vou, Mr. Chairman.

Mr. JORDAN. Mr. Koskinen, real quick. Russell George
told you that he did not want this committee_and Congregs
interviewing the game witnesses he was interviewing?

Mr. KOSKINEN. No. He told me that he did not want ug
interviewing any witnesses--

Mr. JORDAN. Well, that is fine. That ig not the same as
Congress. Why did you make it so difficult for us to

get--why did we have to subpoena Mr. Cain?
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Mr. KOSKINEN. Because the IG, in our discussiong, had
said he did not want us to do anything that would cause any
of our emplpyees to be interviewed before he had a chance to
interview them.

Mr. JORDAN. Just for the record, so the inspector
general did not tell you that it would hinder his
inveatigation if Congress interviewed the same pecple he was
interviewing.

Mr. KOSKINEN. No, the inspector general told us if we
started providing names, let alone witnesseg, it would
interfere with their investigation, and that is why we did
not testify--

Mr. JORDAN. That is not my question.

Mr. KOSKINEN. I testified two weeks ago and said that we
were trying to cooperate with the IG, and as I recall.
Chairman Isgsa said he understood that, which is why you all
don’t releage full transcripts, and that yvou would work--

Mr. JORDAN., You have conveyed to this committee that the
inspector general told you he didn’t want this committee
iﬁterviewing the witnesses he was interviewing. And he did
not gay that to you.

Mr. KOSKINEN. No, what I--

Mr. JORDAN. Okay, that’s all I need.

Mr. KOSKINEN. Ckay.

Mr. JORDAN. That is all I need.
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The gentleman from North Carclina is recognized, Mr.
Meadows .

Mr. MEADOWS. Thank you, Mr. Chairman.

Mr. Commissioner, I want to go back to one thing that
the gentleman from Maryland just asked and make sure I heard
you correctly. 8o 1f you know the testimony that you have
given to Congress is not correct, you are not going to
correct that until we get a final report from the IG? Did I
hear that correct? Because that is I thought what you said.

Mr. KOSKINEN. No. No, what I saild was the testimony I
have given in the past was accurate as of the time with what
I knew. I testified as to what I knew. Right now the
question is do I know anything more about tapes, backup
tapes, and the answer 1g I don’t know any more other than the
IG ig investigating whether there are backup tapes and
whether in fact they are recoverable.

Mr. MEADOWS. So if you find, during the course of your
normal business, that what you have told Congress is
incorrect, you will come immediately to ug and let us know,
is that correct?

Mr. ROSKINEN. I am happy to correct. In fact, the
chairman, with regard to--

Mr. MEADOWS. So within 24 hours of you finding that vyou
have given us incorrect testimony, vyou will come and let us

know?
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Mr. KOSKINEN. Yesg, sir. If I know it is incorrect, and,
in fact, if the committee has any guestions, Chairman Igsa
was very thoughtful and gaid, when Lois Lerner’s lawyer
talked about what she did with records, he gent me a letter
and said here is what she said, here is what you said, take a
lock at it and correct it, and I appreciated that.

Mx. MEADOWS. Well, we appreciate the fact that you will
come back to us, becauge I thought you were saying you were
going to wait until the IG gave you a report.

Mr. KOSKINEN. No, no. I said T wouldn’t know until the
IG investigation is complete what the answer is in terms of
how many custodians had--

Mr. MEADOWS. But you won’t know what they found until
they come back, but you will know what you--so are you saying
that you are not talking to Mr. Cain or anybody?

Mr. KOSKINEN., I am not--

Mr. MEADOWS. So you are not talking to anybody in the
IRS about any of this?

Mr. KOSKINEN. I am not talking to any potential
witnesseg for the inspector general about what happened three
years ago in the investigation--

Mr. MEADOWS. All right. So when you read the reports
about Mr. Cain, did you talk to him and say, hey, this
doegn’t Jjive with what I know?

Mr. KOSKINEN. No, because Mr. Cain is somecne that I
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aggume the IG is going to be talking to in terms of what did
he know and when, and what do we know about--

Mr. MEADOWS. So did you talk to somebody who talked to
him?

Mr. KCOSKINEN. No. Aall I did Qas I read the releage that
this committee put out.

Mr. MEADOWS. All right. So did you read the release of
the Ways and Means press release that talked about a
scratched hard drive?

Mr., KOSKINEN. I saw that this morning. It was put out
last night, I understand.

Mr. MEADOWS. Does that concern you, that it was
scratched, and not crashed? Would that concern you? It
concerns me. Does it concern you, 1if that is accurate?

Mr. KOSKINEN. I don’t know--if it is accurate. As I
say, I haven’t talked. I don’t know the gentleman, I don‘t
know what he gaid. All T know is--

Mr., MEADOWS. But if it is accurate, would that concern
you?

Mr. KOSKINEN. I understand--

Mr. MEADOWS. That it was scratched. Let me tell you why
it concerns me.

Mr. KOSKINEN. Ckay, good.

Mx. MEADOWS. And this is an HP laptop. To get to the

hard drive, it is no easy task. You have multiple screws
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that have to be taken toc get to it. Then once you get to
that, you actually have a hard drive ingide that has geven
more screws that have to be taken off tc get tc the hard
drive in order for it to be scratched. Would that concern
yvou that if it were indeed scratched, that there may be some
other motive?

Mr., KOSKINEN. It would be a piece of information that I
assume--

Mr. MEADOWS. Would it concern you, yes ox ﬁo?

M. KOSKINEN. I wouldn’t know whether to be concerned or
not.

Mr. MEADOWS. Okay.

Mr. KOSKINEN. I don’t know anything about whether--as I
understand from the presgs release--

Mr. MEADOWS. Well, it concerns me, and I am going tc ask
my staff to go and gee how long it would actually take to get
to that hard drive to make--if indeed it were scratched.

Mr. KOSKINEN. I know. But I assume there are a lot of
ways hard drives get scratched.

Mr. MEADOWS. I can assume that too.

Mr. KOSKINEN. I know nothing about that. I am sure the
IG is golng to lock into that and I am sure he has already
talked.to that witness, or would 1like to have talked to him
before--

Mr., MEADOWS. Well, I hope so. So let me go back to the
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numbers. I think earlier you just said you had 2,000 hard
drive c¢rashes this year?

Mr. KOSKINEN. Yes.

Mr . MEADOWS. Is that correct? All right, so let me ask
you about numbers. 2And you know that I am a numbers guy,
because I just did the numbers real quickly. If you look at
your entire body of some 84,000 tc 90,000 IRS employees,
depending on which year, but let’s take that, that is a 2.2
percent failure rate.

Mr, KOSKINEN. Correct.

Mr. MEADCWS. All right. In the people that truly are
involved in thisg, in that gsphere of 80 people, if indeed we
had 16 tco 18 hard drive craghes, why would the hard drive
crash of that group of people be 10 times greater than what
you have throughout the agency? an you explain? What would
be the prcbability of that happeniﬁg?

Mr. KOSKINEN. First of all, I have no information ag to
know whether that is the actual number or not.

Mr. MEADOWS. All right. Well, let'’'s take the number
that you do know, seven, that you testified.

Mr. KOSKINEN. Right.

Mr. MEADOWS. All right? That still would be four times
greater than your overall average. Can you explain that? |

Mr. KOSKINEN. I don’t know what the details were. I do

know, when I asked for the industry statistics, once you get
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beyond the warranty period, the failure rate goeg to 10 to 15
percent.

Mr. MEADCWS. But Lois Lerner’s laptop was a new laptop,
it was not an old one. And, actually, the probability of her
hard drive failing at that time was at the lowest, according
to industry standards, was at the lowegt.posggible time. Does
that surprise you?

Mr. KOSKINEN. No.

Mr. MEADOWS. All right. But it does surprise you that
her hard drive failed?

Mr. KOSKINEN. No. I tell you, my understanding about it
is, from the industry, it is 2 to 5 percent, depending on the
computers, are regularly--

Mr. MEADOWS. So out of this circle, if you have 10 times
that amount, would you say that is an anocmaly?

M. KOSKINEN. If you had 10 timeg the amount, that would
be an anomaly. I don’t know whether we--

Mr. MEADOWS. Well, I am giving you the numbers, so that
would be an anomaly.

Mr. KOSKINEN. If you stipulate you have 10 times as many
as the industry average, that would be an anomaly.

Mr., MEADOWS. All right, thank you.

I yield back.

Mr. JORDAN. The gentleman from Pennsylvania, Mr.

Cartwright.
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Mr. CARTWRIGHT. Thank you, Mr. Chairman.

Mr. Koskinen, the very firgt guestion you got in your
testimony today wag something to the effect Mr. DeSantis, my
colleague, put the guestion to you whether you were aware you
were under investigation by the Department of Justice. You
know, this 18 a very public hearing. This is a very, very
public. We invite members of the press tc come to these
hearings, and these hearings are televisged, and I think it is
important that we don’t lead the public down the wrong path
on what the truth is here.

Mr. Koskinen, have you received a target letter from the
Department of Justice tc say that you are under
invegtigation?

Mr. KOSKINEN. No.

Mr. CARTWRIGHT. Has anyone, anyone told you verbally
that y;u are under'investigation by the Department of
Justice?

Mr. KCOSKINEN. No,

Mr. CARTWRIGHT. Has anyone, anyone said to you verbally
anything that would hint to you that you are under
invegtigation by the Department of Jugtice?

Mr. KOSKINEN. No.

Mr. CARTWRIGHT. Hag anyone, anyone sald anything tc you
to hint to you that you might be the target of a Justice

Department investigation sometime in the future?
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Mr. KOSKINEN. No.

Mr. CARTWRIGHT. Thank yvou for that.

Another thing that you have been trying to get out, and
you are continually interrupted in your answers, were
comments about industry statistics about computer failures.
I want to give you a chance now to make full sentences.

Mr. KCSKINEN. In May, When I was adviged we had this
problem and we were proceeding to find how many Lois Lerner
emalls we could have, I asgked, A, what are the industry
standards for hard drive crashes, and I wag told it is
sbmewhere between 2 to 3, sometimesg 5 percent within the
warranty period. If you have older computers, which a lot of
our employees have, it goeg as high as 10 to 15 percent. I
then asked that we do a review of all of the 82 other
custodiang to determine what, i1if any, of them had hard drive
crashes and, if they had them, whether it caused any loss of
emails. We have, asg I =aid, over 2,000 crashes already this
year, but all of those didn’t result in loss of emails. In
fact, you can loge emails without your hard drive crashing.

So at the time we were gtarting down that road to
complete our review of exactly what were the situations with
regard to the production of documents. As I say, that has
stopped from coming to closure because the IG himself is
actually locking at all of that.

Mr. CARTWRIGHT. Thank vou.
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Now, Mr., Koskinen, on June 20th vou testified before the
Ways and Meang Committee that even after discovering Ms.
Lerner’s 2011 hard drive crash vou said, ''The IRS took
multipie steps over the past months to assegs the gituation
and produce ag much email as possible for which Ms. Lerner
was an author or recipient. During thig time and into May we
were also identifying and reviewing Lerner emails to and from
82 other custodiang. By mid-May, as a result of these
efforts, the IRS had identified the 24,000 Lerner emails
between January 1 and April 2011.'°

Commisgioner Koskinen, why did the IRS take these gteps
to recover Ms. Lerner’s emailg?

Mr. KOSKINEN. It was an attempt on our part to produce
as many Lols Lerner emails,leither from her accounts or other
accounts, as possible in response to the request of this
committee and the Ways and Means Committee to produce all of
Lois Lerner’s emails. 8o we were trying to make sure that
there were no emails anywhere in the system to or from Lois
Lerner that we had not located and had not provided.

Mr. CARTWRIGHT. All right. So despite the hard drive
c¢rash, the IRS hag still produced 24,000-plus additional
emails from Mg. Lerner, is that right?

Mr. KOSKINEN. That is correct.

‘Mr. CARTWRIGHT. All right. Now, witnesses have told

this committee that in February of 2014 IRS employees
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discovered that there were fewer of Loig Lerner’s emails from
January 2009 to April 2011 than there were for other periods,
and upon this discovery IRS cfficials immediately took steps
to determine the reasons for this discrepancy and whether
they could locate additional emailg from Mg. Lerner during
that time period.

The guestion there is why didn’t you inform us about the
discrepancy in Mg. Lerner’s emails Whén you testified before
this committee in March.

Mr. KOSKINEN. Because in March I did not know and we
didn’t know whether we had lost emails or not. One of the
first things that was investigated in February and into March
wag to review all of our production procesges to see if
anything in the way we had reached intc the system to produce
the emails, put them into our search method had caused us to
in fact misplace those emails, because it wasn’t clear
initially as to whether, whatever her problems with her
computer were, had resulted in any loss of emalls.

So the first process while we were producing all the
other documents regarding the determination process was to
make sure that we hadn’'t oursgelves done anything in the
procesa to cause emails in that period to be lost. And we
determined ultimately into April and May that nothing that we
had done in the search process had caused the emails to be

not producible.
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Mr. CARTWRIGHT. All right. I thank you, Mr.
Commissioner.

I yield back.

Mr. JORDAN. I thank the gentleman.

Now recognize the gentleman from Pennsylvania, Mr.
Meehan.

Mr. MEEHAN. I thank the gentleman.

Commissioner,'thank you for taking the time to come up
and be with us again today. I know you came here before and
I know we are going through a lot of detailed testimony, but
the baseline is accurate, that to the best of your knowledge,
when you testified before that the emails were not available
from Mg. Lerner during the period that they had been, to the
best of your knowledge, that they had been destroyed because
they had been recycled on the tape. And I am not guestioning
that at this particular moment.

But I think what has people interested is Mr. Cain came
up here not so long ago and he is a pretty sophisticated guy.
Hig job is to produce documents for investigations and
litigation and other kinds of thing and, therefore, he not
only hag a very detailled understanding of the process, but a
deep appreciation of the implications to do or failure to do,
including expogure for failure to do things. He alsoc hag a.
very sophisticated understanding of how to answer questions

with regpect to thig, appreciating that when he is under
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oath, anything that he says would put him in a particular
pogition in which, if it is_knowu to be wrong, it could
expose him to further scrutiny. Let’s just put it that way.

So I am curious as to why he would come and testify
that, I don’t know if there ig a, and this is his words, I
don't know 1f there is a backup tape with information on
there or there isn’t; that he was now unsure about whether
there were some backup tapes from the period of time that may
not have been erased. I am using his direct testimony.
There is an issue as to whether or not there is a--that all
of the backup recovery tapes were destroyed on the gix-month
retention schedule. I don’t know whether they are or they
aren’t, but it is an issue that is being looked at.

What do we know about this issue and why would he have
made that‘statement? .

Mr, KOSKINEN, What we know about that, or what I know
about that issue is I was advised by the inspector general
that they had taken tapes they had found, I don’t know how
they found them, and they were reviewing those tapes to see
if they had been totally recycled or whether they were not
recycled and usable. I was advised about that because the
inspector general, again, wanted ug not to do any--because he
knew, however they had found them, somebody knew that the IG
had them. He didn’'t want us to in fact do anything to

investigate further what those tapes were, where they were
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found, who found them, what they did with them.

So our guy said that wasg fine, and at this point, I
haven’t talked to Mr. Cain ‘about this, but according to his
testimony, what he has said is what he knows is, because, as
you say, he hasg been involved in it, i1s that the inspector
general is locking at some tapes, I don‘t know how many and
which oneg, to see whether in fact any of them turned out not
to be recyclable or any of them have information that is
recoverable. But at thig point, as Mr. Cain’s testimony
stateg, it isg not clear whether they do or don't.

Mr. MEEHAN. Or whether in fact substantively there is
information, when he gave you that identification that they
are, as you said, it wag believed that they had all been
produced, but now maybe gome of them have been found.
Weren’t you concerned about what procedure they used to
potentially come up with new tapes?

Mr. KOSKINEN. When the inspector general adviged me of
that, I was interested as to why they were looking at tapes
that we had been advised had all been recycled, but I didn't
crogs~examine the inspector general about it, I agreed with
him that they would do the investigation, we wouldn’t do
anything to interfere with that; I wouldn’'t and none of our
people would talk to anybody about it. 8o I can’'t tell you
how they found them, what they are, and, as Mr. Cain said,

whether there is anything on them or not. At this point, we
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are supporting the inspector general.

Mr. MEEHAN. Do you have any idea about what the issue is
that he referred to? Because that was the very sgpecific
thing. There is an issue as to whether all of the backup
tapes had actually been recycled.

Mz. KOSKINEN. Yes. And the issue, as I just said, is
that he obviousgly is aware of what the inspector general
advised me, which is the inspector general has taken some
tapes, I don't know which ones, and is reviewing thosge to gee
if they have been recycled, if there is information on them
that can be found or used. That is all I know and I assume
that is all he knows. But beyond that I haven’'t talked to
anybody about this, I haven’t asked anybody about it because,
again, our position with the inspector genexal is he 1s doing
the investigation.

Mr. MEEHAN. Just one follow-up gquestion. But why are
these not available from a third party wvendor who, in the
event of a cyber attack, would protect us against the
destruction of all records which would put our Government in
a remarkably perilous situation, so we take steps to ensure
that essential documents are preserved by having them in
third-party data storage situations? Why were the documents
that are relevant to this period, particularly the documentsg
relevant to the 2009, 2011 area, why were they not backed up

and available today?
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Mr. KOSKINEN. That is a very good and important
question. &g I have tegtified earlier, there has been no
logs of any information and no actions taken since this
investigation started with regard to any information and
production of documents. We have frozen and saved and backed
up all emails from gix months before the start of the
investigation forward.

Whatlwe are talking about is what happened three years
ago, and three years ago the process was to use backup tapes
for basically disaster recovery purposges and recycle them
every six months. That was the protocol and the procesg that
had gone con for some years and, in fact, it used to be they

only kept them for one month, and it was increased to gix

-months. But that was the process three years ago. Whatevexr

emails were losgst three years ago were not lost. They were
lost then. Nothing has been lost, as far as I know, gince
this investigation started. We have gone ouﬁ of our way to
protect all of the data and all of the documents.

Mr. MEEHAN. Thank you. I have other questions, but my
time has expired. Thank vyou.

You are an attorney, and you talked about these
documents having been missed. But at the period of June
29th, 2011, Lois Lerner ig informed that some of the
activities that she has been associated with may have been

involved with discriminatory practices. Now, you are a Yale
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lawyer, and you understand the situaticon in which there is a
potential feor litigation and the requirements that when there
is a potential for litigation, that there i1s a requirement
consistent with the record-keeping responsibilities to
preserve the documents that may be relevant to that. All of
thig occcurred before the period of time that we are now
looking some years down the road.

So if you were informed that somebody was holding your
agency, or you in particular, as having potentially engaged
in discriminatory practiceg, would you preserve the documents
from that era?

Mr. KOSKINEN. We have, any time there is an
invegtigation, we have litigation document hold policiesg and
procedures. As I say, we have done our begt to protect every
document for the last year and a half, almost two years now,
and anytime anyone raises a serious question about the
preoduction of evidence, we go out of our way to protect it.

I don’'t know what the cifcumstances were three years ago.

Mr., MEEHAN. Well, this was knowledge that there were
discriminatory practices and she was informed that she was
central to the potential that there were complaints about
discriminatory practices on the part of the IRS. Would that
be the kind of a document that you would preserve in
anticipation of potential litigation?

Mr. KOSKINEN. Again, our protocol is if there is going
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to be an invegtigation, if there is a serious issue raised,
we protect and preserve documents. As I have testified, one
of the things I had asked about early in this investigation
is we need to have an email system of record so that it would
be easier to protect official records, preserve them, and it
would be much easier to sgearch them.

Ag I have said, we should not have to sgspend $18 million
answering straightforward questions for documents, but that
is the system we have. The constraints on the budget have
been significant over three or four vears. Going forward, we
are locking again at 1s there a way to get ocut of the late
20th century and into just the early part of the 21st
century, because we should have an email sygtem that isg, ag I
say, much more searchable and a system that is a system of
record.

Mr. MEEHAN. Thank you, Mr. Chairman.

Mr. JORDAN. Well, I thank the gentleman. I think his
question cuts right to the chase. She was on notice that
there was a p?oblem and suddenly her computer crashes. But
it is worse than that. The IRS has identified 82 custecdians
of informatiomn that are relevant to the investigation, and
now we know from Mr. Cain’s testimony last week up to 20 may
have had computer hard drive crashes. So this is way beyond
the 3 to 5 percent that the commissioner keeps citing; this

is approaching 25 percent of the relevant people that they
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have identified have had computer problems and may not be

able to get us the documents. I appreciate the gentleman’s

quegtioning.

We recognize the gentlelady from Illincis for her time.

Ms. KELLY. Thank you, Mr. Chair.
Good morning, Commissioner.

Mr. KOSKINEN. Good morning.

Mg. KELLY. On July 7th, 2014, you testified that sgince

vou were confirmed in December 2013, the IRS has ‘‘probably

provided 300,000 to 400,000 documents to Congress.'’

date, how many pages of documents has the IRS produced to

Congregs in furtherance of the ongoing investigation about

the iRS’s review of tax-exempt applications?

Mr. KOSKINEN. As I testified earlier, we have produced

960,000 pages to the tax writing committeesg; redacted

documentg we have produced 700,000 pages to this committee.

Ms. KELLY. I would imagine amassing a document

production of this magnitude takes an extraordinary amount of

time and money, as you talked about the money.

Mr. KOSKINEN. Yes. It hds been a significant
distraction. We gpent, as I noted, at last count, 518
million responding. We continue to produce documents.

hope shortly to be able to complete the production of

We

redacted Loig Lerner emails to this committee. But in an

area of declining rescurces, most of it is done in our Office
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of Chief Counsel. There are 500 fewer people in the chief
coungel’s office now than there were four years ago, so it
has been a significant strain on our chief counsel’s office.

Ms. KELLY. And how many employees have been involved in
this process and how many hours have been logged in to comply
with all of these requests, to comply with Congress?

Mr. KOSKINEN. We have had over 250 employees at wvarious
times invelved, we have had over 100,000 or 120,000 hours of
efforts devoted to it, and we continue to work on the
production of those documents.

Ms. KELLY. I understand that current agency staff, many
of whom have other job respongibilities, have been tasked
with complying with congressional document requests. Is that
correct?

Mr. KOSKINEN. That is correct. Our‘IT department has
been asked for information. We have witnesses that are being
interviewed as we go. Asg I have noted, the entire issue
about the (c¢) {4) investigation and the {(c) {4) operations
involved about 800 employees in the entire exempt
organization; only a portion of them work on this. That
means we have 89,000 other hardworking, dedicated IRS
employees working on matters of importance to the Government
and to taxpayers.

Mg. KELLY. The individualg working on this, they have

had to put their, I would imagine, current workload aside.
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Mr. KOSKINEN. Yes. And particularly lawyers ig a
problem for us because they have obligations to represent the
agency in tax cases. They have an obligation to continue to
work with Treasury on the development of rules and
regulations and procedures, so it is a constraint.

Ms. KELLY. Thomas Cain, the IRS Deputy Associate Chief
Counsel for Administration and Procurement, wag interviewed
by committee staff on July 17, 2014. He said that the IRS
currently exigts ‘‘with an increased workload and a reduced
staff from where we were several years ago. We have taken
these people from their day jobs. They have no replacements
for them because there are no replacements, so we have pulled
together people from all parts of the organization to
contribute to the project, again, on a full-time basis. But
there is no one to backfill the work that continues to exist
and pile up, and that ig particulaxly critical when you are
dealing with people in the field that ordinarily are trying
cases that have deadlines. So that type of staffing
commitment and resource commitment has been a drain on the
entire Office of the Chief Counsel.’’

Commiggioner, would you agree with Mr. Cain’sg assegsment
of investigations impact on your agency’s workload?

Mr. KOSKINEN. I would.

Ms. KELLY. Mr. Cain was also asked about the impact that

Chairman Igsa’s gubpoena for his testimony had on the morale
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of his team. He gaid that his employees have been working
tirelessly to help the IRS comply with Congress who are
“*vigibly impacted in a very negative way.’’ Commisgioner, I
would like to give you an opportunity to address any concerns
you may have about the impact the various congressgional
investigations are having on your agency’s morale and ability
to perform its core functions.

Mr. KROSKINEN. Well, as Mr. Cain apparently noted, we
have a large number of people whe have day jobs who have been
in part or totally devoted to this who have been trying to be
responsive. When they then are subject to depositions and
recorded interviews, it sendsg, these are all career people, a
deleterious effect on morale because they thought they were
actually doing what they were asked to do; they were trying
to provide information. Most of them have never had a
deposition oé theirs taken; they haven’t spent six, eight
hours under cross-examination. So for everybody else who isg
working on this project, they are now lecking over their
shoulder, worrying about, well, am I going to get called up
next; and all they have been doing is producing documents.

Mg . KELLY. Okay, thank you. Thank you for your time.

Mr. CUMMINGS. Would the gentlelady yield?

Mg. KELLY. Yes, I will.

Mr., CUMMINGS. I wag sitting here listenling to some

questions that the chairman asked you, and I got convinced
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that you are damned if you do and you are damned if vyou
don‘t, and this is what I am talking about. The IG,
appointed by a Republican, asked you not to engage in, I
don't want to take words out of your mouth, but what did the
IG ask you not to do?

Mr. KOSKINEN. Not to do any further investigations or
interviews or discussions with employeeg about anything
having to do with the hard drive crash, any other hard drive
crashes while they did their investigation.

Mr. CUMMINGS. And the chairman went on to say that he
didn’t tell you that this committee was under the same
restrictions. That ig accurate, right? He didn’t tell you,
the IG didn’'t say to you, what I am telling you about your
restrictions does not have anything to do with the committee.
You understand my question?

Mrf KOSKINEN. Yes.

Mr. CUMMINGS. I am going back to what the chairman said
because I am trying to figure out how do you obey the law and
obey the wishesg of the IG.

Mr. KOSKINEN. No,‘the question wasg, and I answered it,
was that the IG didn‘t tell you that he was telling the
committee, giving any instruction to the committee. The only
conversation I know he had with the committee was when he
told me about the existence of the backup tapes and asked us

not to do any further questioning about that. He said he had
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provided that information to the investigative committees and
had askéd them to treat it confidentially while his
investigation was going on.

Mr. CUMMINGS. So if something came up now where we
contacted you and said we want to meet with X person in the
IRS because we think, that is, this committee thinks that
that person has something relevant to cur investigation, is
there any way you would treat that differentiy now than vyou
would have if you had never had the conversation with the IG?

You follow what I am saying?

Mr. KOSKINEN. No. Actually, we have tried to be
responsive as best we can to the wide range of requests we
have. We have gix investigations and a number of requests
coming in, and requests for interviews. While we have tried
with more succesgs in gome areas than others to try to figure
out what the priorities are go that we can do it in the right
order, which i1s at my hearing in March we agreed the next
priority after we completed the determination isgsue was to
provide all the Lois Lerner emails we had, and we had a long
discussion back and forth and committed that would be our
next priority, and we are getting close to completing that.

Mr. CUMMINGS. I guesg what I am getting at is that I
aggume you wouldn’t have a discussion, based upon what the IG
told you, you wouldn’'t have a discussion with an employee of

the IRS now because the IG told you not to do.
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Mr. KOSKINEN. That is coxrect. So when we have had
witnegges coming to testify and give depositions here and
Wayg and Means, we have not talked to them beforehand, they
have simply come up. Again, we don‘t feel that we want tc do
anything that would interfere with the IG’s investigation or
this committee’s investigation, so people have come up and,
to the extent they have been intexviewed, they have done that
on their own, without any conversationg with me.

Mr. CUMMINGS. Now, the gentlelady just asked you about
morale at the IRS. The IRS is a kind of tough position
because nobody seems to like the IRS.

Mr. KOSKINEN. That ig right.

Mr. CUMMINGS. On the other hand, if you don’t get
revenue, you have a problem. We have a problem as a Nation.

Mr. KOSKINEN. Right.

Mr. CUMMINGS. But when you think abcut the reduction in
employees, and baged upon what Mr. Cain said that the
gentlelady just read, it seems like something hag to give,
and I am just curicus as to what is giving. You follow what
I am saying? In other words, if you have, based upon what
Mr. Cain said, you are pulling people from different areas to
do certain things, you said that some of them have quit
regponsibilitiesg and deadlines. The point is something has
got to give, gomething.

Mr. KOSKINEN. Right.
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Mx. CUMMINGS. Can you tell us what we are losing?

Mr. KOSKINEN. Well, what has to give ig obviously we
have 10,000 fewer employeeg than we had four years ago; we
have 500 fewer in the Office of Chief Counsel. So what
happens is people elither have to gpend a lot longer working.
At some point you run out of things you can do. We have done
our best and taken people from around the agency,
particularly around Chief Counsel, and put them on the
production effort. To do that means that the work that they
otherwise would have done doesn’'t get done because we have no
capacity to add moxre people, to hire more people. We are
only replacing one in every five people who leave the agency,
g0 we continue to ghrink rather than expand.

So we haven’'t complained about it, we basically simply
produce documents as fast as we can. We have explained that
our biggest problem and obstacle is that we have this sort of
arcane, archaic system where you have to search each hard
drive to pull out data to actually get it into a search
machine, which we would like to change going forward. But it
doeg mean that, particularly in the Office of Chief Counsel,
you put them under more stress, it makes it much more
difficult with the other ongeing day jobs they have.

My concern, more importantly, though, is over the course
of certainly the three and a half years I am left, we will

have other igsues, and as we ask people to do productions and
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just respond to congressional ingquiries, if they become
gubjects of depcsitiong and crossjexaminations, it is going
to be harder to get people tc decide they want to leave their
day job and help us respond to Congress. So that is our only
broader concern. But, again, we think it is appropriate and
we are happy to cooperate with the committee as best we can.

Mxr. CUMMINGS. Thank you.

Mr. JORDAN. I would just make one point. The witness
testified that they don’t talk about thig issue and prepare
and discuss and prep for it. That is just not accurate. We
interviewed Mr. Oursler yesterday, and he told us
specifically that when Steve Manning came and briefed the
Ways and Means Committee, there was prep seggions done for
Mr. Manning to get ready to come in front of Congress. So to
portray it as you are not talking about thi§ issue as you
bring people before Congress is just not accurate.

And regarding the morale igsue, if the IRS would have
been willing to let Tom Cain come and be interviewed, we
wouldn’t have had to issue the subpoena. One thing that
impacts morale is when you get a gubpoena. I get that. But
that is your cause. You caused the subpoena, Mr. Koskinen,
we didn’'t. We tried for weeks to get Mr. Cain to come and be
interviewed, and you guys said, no, can’'t do 1t, so we had to
igsue the subpoena; and we got all kinds of information that

contradicts testimony you have given in front of Congress.




HGO204 .28¢C PAGE 71

1638

1639

1640

1641

le4d?2

1643

1644

1645

1646

1647

1648

1649

1650

1651

1652

1653

1654

1655

1656

1657

1658

1658

1660

1661

1662

So that is the igsue. If we are talking about morale,
you could have helped morale of the very employees you
represent if you had let him be interviewed by us without a
subpoena.

Mr. KOSKINEN. We actually agree. Subpoenas sound
different, but when they come for an interview, it is still
under ocath énd it 18 still a transcribed interview and it
locks just like a deposition, and that isg, for people who
have never done it before, of concern; they get nervous.

Mr. JORDAN. And my point is by you making it so we had
to subpoena, that only adds to the anxiety of the employee.
So that iz your creation on your employees, not ours.

Mr. KOSKINEN. And that is why we were delighted to work
out with you a gchedule where there won’t be subpoenas, but
people will still come--

Mr. JORDAN. We appreciate that. But it took a subpoena
to get that.rolling.

The gentleman from South Carcolina is~-oh, I am sorry.

Mr. CUMMINGS. I just asked you for a--because we have a
tendency to ask questions and not let him answer. I want to
understand this, and I think it is for the benefit of the
entire committee. Why did Mr. Cain have to be subpoenaed?
Why is that? |

Mr. JORDAN. Because we tried--

Mr. CUMMINGS. No, no, no, I didn't ask you. I asked




HE0204.,280 PAGE 72

1663
1664
1665
1666
1667
1668
1669
1670

1671
1672
1673
1674
1675
1676
1677
1678
1679
1680
1681
1682
1683
1684
1685
1686

1687

him,

Mr. JORDAN. Oh. I didn’t know who you were asking.

Mr. CUMMINGS. No, I am asking him.

Mr. JORDAN. That is fine. He can answer,.

Mr. CUMMINGS. Thank you.

Mr. KOSKINEN. We were in the process cf discussing
production of witnesses. We, as I say, were concerned about

interfering with the IG'g investigation, and while we were
doing that, as the chairman said, then Mr. Cain got a
subpoena, which did, A, allow him to appear without any
further ado and did allow ug to basically have a conversation
about setting up a production schedule cof witnesses. So the
chairman is right, we were in the process of trying to do
thig, but I wouid say we take some resgponsibility for the
fact that you had to do a subpoena. I would agree with that.

Mz . JORDAﬁ: You take all of it. We asked. Mr. Cain
told during his deposition, because he had to be subpoenaed,
he told committee staff that he 'wasn’'t even notified by vyou,
Mr., Koskinen, or Ms. Duvall or whoever, that we had requested
an interview., He didn’'t even know that. All he knew was he
got the subpoena. 8o you didn't even tell him that we were
trying to interview him. That is what he told us in the
deposition last Thursday. So it is all on you. You are the
reagson we had to subpoena the individual to get his

testimony.
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Mr. CUMMINGS. But he eventually came voluntarily, is
that right?

Mr. JORDAN. Yeg. After he hired privaﬁe counsel after
we went his subpoena.

Mr. CUMMINGS. All right.

Mr. JORbAN. The gentleman from South Cérolina is
recognized.

Mr. GOWDY. Thank you, Mr. Chairman.

It is good ﬁo gsee you again, commigsioner. I want to
read a quote to you from June of 2014. I want you to tell me
if you know who said it, okay? ‘‘We confirmed the backup
tapeg from 2011 no longer existed because they had been
recycled pursuant to the IRS normal policy.’’ Do you know
who said that?

Mr. KOSKINEN. Sounds like me.

Mr. GOWDY, It is you. Can you tell us who we is in that
quote?.

Mr. KOSKINEN. The we ig the IRS. I tend to take
regpongibility for the agency and talk about it. I was
advised, when the draft report was submitted to me, that
people had talked to everyone in the agency to ensure that in
the course of our several months of looking for backup
tapes--

Mr. GOWDY. S0 we ig the royal we, just sgpeaking on

behalf of the entire IRS. How about the word confirmed?
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What doeg the word confirmed mean to you, that you confirmed
the backup tapes no longer exist?

Mr. KOSKINEN. Confirmed. When I read that, I asked the
question, was told--

Mr. @GOWDY. By whom?

Mr. KOSKINEN. I don’t remember who; we had four or five
people who were working on the report. &aAnd was told, and I
gather Mr. Cain said in his testimony, that that was accurate
as of June 13th.

Mr. GOWDY. What does the word confirmed mean to you?

Mr. KOSKINEN. Confirmed means that somebody went back
and looked and made sure that in fact any backup tapes that
had existed had been recycled.

Mr. GCWDY. Are you still confirmed?

Mr. KOSKINEN. At this point, I have no basis for not
being confirmed. I do understand the IG advised me that they
were locking at tapes. I have not been advised as to whether
any of those tapes——

Mr. GOWDY, Well, confirmed is a pretty strong word,
commissioner. Are you still confirmed that nc backup tapes
exist?

Mr. KOSKINEN. Well, at thig point, I know the IG is
looking and he hasn’'t found anyvthing, sc as far as I know.

Mr. GOWDY. I am glad yoﬁ mentioned the IG. And I find

this confounding, T find it vexing, that once the IG 1is
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involved, nobody else can do anything. That is not supported
by the law. Can there be a criminal investigation while
there is an IG investigation?

Mr. KOSKINEN. There can be all sortsg of investigations.
What I was talking about was the IG.

Mr. GOWDY. Right. And there could be a congresgsional
investigation while there is an ongoing IG investigation
also, correct?

Mr., KOSKINEN. Of coursge.

Mr. GOWDY. And there can be an IRS investigation., If
there were gexual harassment or discrimination in the
workplace, are you telling this committee that you would wait
until the IG investigated it before you would stop some
insidious practice?

Mr. KOSKINEN. We would take whatever action was

necessary.

Mr. GOWDY. Precigely. You would not wait until an IG
concluded his or her investigation.

Mr. KOSKINEN. Can I answer that question?

Mr. GOWDY. Sure.

Mr. KOSKINEN. Our policy, and it has been my
understanding when I chaired the Council of Ingpectors
General acrcss the Government, thaf if the IG starts an
investigation, the agency will not themselves run a competing

investigation to try to get there first. Basically, the IG
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advises us what the investigationé are. When they advise us
about thoge investigations, we allow them to proceed. If
there are--

Mr. GOWDY, Let me give you possibly an alternative view,
commigsionex, which is that people cite ongoing IG
investigations when it suits them to not cocperate, and they
don’'t cite ongoing IG investigations when it doesn’t suit
them.

Mr. KROSKINEN. That is not my policy.

Mr., GOWDY, Well, you can certainly undersgtand how a
cynic might view it that way, right? Because there is
nothing about an ongoing IG investigation that would keep you
from doing your job. Just like there ig nothing about an
ongoing IG investigation that keeps the Department of Justice
from a criminal investigation or a committee of Congress from
a congressional investigation. There is nothing talismanic
about an IG investigation.

Mr. KOSKINEN. In this particular case, as a general
matter, my policy has always been if the IG is doing an
investigation wherever I am, we won't interfere with that
investigaticn; we want it to be independent.

Mr. GOWDY. Words have consequences, Mr. Koskinen. Nobody
ig asking you to interfere. You can have a dual
investigation without interfering, can’t you?

Mr. KOSKINEN. T think it is very difficult.
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1789| allegation of gexual harassment or racial discrimination
1790 within the IRS, you would not look into that until the IG had
1791 | completed his or her investigation? Isg that what you are’
1792| telling me?

1793 Mr. KOSKINEN. I am not telling you that. I am telling
1794| you, as a general matter, that ig not what the IG would be
1795| investigating. As a general matter, thosge claims would come
1796| to perscnnel; they would be immediately investigated by our
1797| legal department.

1798 Mr. GOWDY. Well, the IG doesn’t have criminal

1799, jurisdiction; the IG doesn’t have jurisdiction over

1800 | legislative policy; the IG doesn’t have jurisdiction over
1801 | appropriatiocns. All three of those are very important areas.
1802 | So those should be ongoing even while an IG is‘doing hig or
1803 her investigation, correct?

1804 Mr. KOSKINEN. Actually, the IG doeg do criminal

1805 investigaticns.

1806 Mr. GOWDY. No, sir, they refer to an entity that

18071 actually has the power to indict, which doeg not include the
1808 IG.

iéo9 Mr. KOSKINEN. They actually, my understanding, mark our
1810 criminal investigations~~

1811 Mr. GOWDY. It might be the same people who gave you the

1812 understanding that you were confirmed that the tapes don’t
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exist, so my advice is to be very careful who you take your
advice from. And I am going to say this in conclusion, Mr.
Koskinen. I really could not believe the colloguy that you
had with one of our colleagues about the morale at the IRS.
It takes a lot to stun me, but that stunned me. Here's a
plece of advice I would give. If the folks like Lois Lerner
and others would have spent more time working on the backlog,
more time working on their caseload, and less time targeting
groups and less time trying to overturn Supreme Court
decisions they didn’t agree with, maybe morale would be
better and maybe their backlogs would be lessened.

Mr, ISSA. Would the gentleman yield?

Mr. GOWDY. I weculd be thrilled to.

Mr. ISSA. Commisgioner, I just want to maybe summarize
what thebgeﬁtleman was asking you with a guestion. Do you

have full faith and trust that your IG is deing a thorough

-investigation at the game level as would be done if vou were

doing it as the commissioner?

Mr, KOSKINEN. I do. I said earlier I have a lot of
confidence in the inspector general. They have far more
capacity in some of these areas; they have 15 people working
on this. I am very comfortable and confident that they are
doing a thorough job, and I have told them we will do
whatever we can to--

Mr. ISSA. So at least as to your own investigation, you
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consgider the IG'g investigation to be your investigation.

Mr. KOSKINEN. I do not. We do not contrcl the IG; he is
very independent. He is dping an independent investigation
of all of this. I am satisfied that when he gets done we
will have an independent review and investigation of what
went on.

Mr., ISSA. Thank you.

Mr. JORDAN. The gentleman from Virginia is--

Mr., MEADOWS. Will the gentleman from Virginia yield for
just one follow-up question?

Mr. JORDAN. You will get time added if the gentleman--it
is his call, but if you yield, I will give you some
additional time. I have been very generous.

Mr. CONNOLLY. I thank the chair. O0Of course I woculd be
glad tc yield.

Mr. MEADOWS. E thank the gentleman from Virginia.

I want to follow up on the gentleman from South
Carolina‘sg point, because what yvou are just saying is that
yvour belief is that it is wrong for vou to do an
investigation at the same time as an IG ig doing an
investigation, is that correct?

Mr. KOSKINEN. As a general matter, if we were doing an
investigation, it would interfere with his investigation.

Mr. MEADOWS. So what you are saying is that your

predecessors who did exactly that in 2012 were wrong, because
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when the IG started it, they did their own--under sworn
testimony, they did their own investigations. 8o what they
did was not right.

Mr. KOSKINEN. Everybody has their own policies. I don’t
know what they did or didn‘t do.

Mr. MEADOWS. But in your opinion that wouid not ke
right. |

Mr, KOSKINEN. If the IG--

Mr. MEADOWS. I just want to show the hypocritical point
there that it is not consistent with what IRS has already
done.

Mr. KCSKINEN. My point only was it is consistent with
how I have behaved in the past and how I will behave in the
future. My view ig that the IG is an important independent
source of investigations. Whenever the IG is doing an
investigation, I thiﬁk it is important to cooperate with it
and not interfere with it.

Mr. MEADOWS. All right, I thank the gentleman from
Virginia for yielding.

M, JORDAN. Great guestion.

Mr. MEADOWS. I ask unanimous consent that all his time
be--

Mr. JORDAN. He has it.

Mr. CONNOLLY. I thank my friend from North Carolina and

I thank the chairman.
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Welcome back, Mr. Koskinen.

Mr. KOSKINEN. Always a pleasure to.be here.

Mr. CONNOLLY. I can tell. It must be a thrill and the
highlight of vyour week. And I guess we are doing to do this
as long as we are in session.

By the way, just sort of a gidebar, I wish my friend
from South Carclina was still here, because his concern for
morale at the IRS is really touching. 2aAnd, gosh, if we were
really that serious about it, maybe we wouldn’t have slashed
eight hundred and something million dollars from your budget
in the last four years and recommended another $350 million
thig year. But that is a different matter.

Mr. KOSKINEN. Actually, you actually recommended another
billion on top of the $350 million. So at this point we are
a billion 350 under water.

Mr. CONNOLLY. A billion 350. But the morale, we will
keep on. flogging people untll the morale is improved. That
seems to be the philosophy of some of my friends on the other
side of the aisle.

At any rate, I am glad we are talking about the IG,
because I am amazed that J. Russell George, the TIGTA, would
have thought it wise or prudent to completely omit from the
May 1l4th final audit report any mention of a critical, and I
think astonishing, analysis that was conducted by TIGTA’S own

head of investigations the weeks leading up to the release of
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the May 14th report.

Mr. Chairman, without objection, I would like to enter
into the record the conclusion of TIGTA’s Deputy Inspector
for Investigations, Tim Camus, which wag sent in a May 3rd,
2013 email to TIGTA’s Acting Principal Deputy IG Michael
Phillips, Acting Deputy Inspector General for Audit Michael
McKinney, Chief Counsel Michael McCarthy, Agsgistant IG for
Exempt Organizations Gregory Kurtz, and two TIGTA employees
whoge names have been fully redacted. It ig just a
one-pager.

Mr. JORDAN. Without objection.

Mr. CONNOLLY. I thank the chair.

{The information follows:]

kkkkkkkkk+ COMMITTEE INSERT ***%%%kk%x%%
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Mr. CONNOLLY. This astounding email from TIGTA’'s chief
investigator concluded that after obtalning and reviewing
5500 IRS emails from identified staff members of the Exempt
Organizationg Division in Cincinnati, that in addition to
there being no email directing staff to target Tea Party or
other political organizations and no congpiracy or effort to
hide emails about such a directive, according to Mr. Camus,
‘*‘Review of these emails revealed that there was a lot of
digcussion between the employees on how to process the Tea
Party and other political applications. There was a
be-on-the-loockout list specifically naming those groups.’’

However, the emails indicated the organizations needed
to be pulled because the iRS employees were not sure how to
process them, not because they wanted to stall or hinder the
application. There was no indication that pulling these
selected applications was politically motivated. The email
traffic indicated there were unclear processing directions
and the group wanted to make sure they had guidance in
processing the applicaticns, so they pulled them. *‘'This
ig,’’ he egays, '‘a very important nuance.’’

Would you agree with that finding, Mr. Koskinen?

Mr. KOSKINEN. It sounde right to me.

Mr. CONNOLLY. Have you any idea why the inspector
general would not incilude such a critical finding after all

of the strum and drum, and after the press compliantly giving
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the headline to my friends on the other side of the aisle
every single time, Tea Party targeted, here ig a critical
piece of information, maybe even a smoking gun if we are
locking for exoneration, from the head of investigations in
TIGTA’s own coffice. Why would that not be included in the
May 14th final audit report? |

Mr. KOSKINEN. I have noc idea.

Mr. CONNOLLY. Is it worthy of your time to ask that
gquestion, respecting the independence, of course, of the two
offices?

Mr., KOSKINEN. I would nct ask the IG that guestion. He
has done his report; he has done his investigation. When
they do investigations, they have any number of them going
on. When they dc the reports, we agree most of the time,
sometimes disagree with recommendations, Sometimeg disagree
with the process, but we do that in the orderly course of
regponding to their report. Thereafter, we don’t go back and
question them.

Mr, CONNOLLY. But, Mr. Koskinen, here you are for the
third time before this committee, and probably not the last,
and your reputatiocn and that of your organization hasg been
called into question with a charge that has unfortunately not
been critically examined as often as I would like by the
media, despite our efforts on this side of the aisle. Here

is the head of investigations in your organization under
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TIGTA that says otherwise, that directly challenges the
propounded thought that only Tea Party and conservative
groups were challenged, and it was deliberate and it was
targeted. He says otherwise and the TIGTA doesn’t put it in
his final audit report.

By the way, an inspector general who has been questioned
by a number of us up here, and we have formal requested an
investigation of hig conduct before the Council of IGS, so he
ig under a cloud myself. 2And I have heard my friend, the
chairman, Mr. Jordan, guestion other employees of the IRS
becauge of their political giving, while Mr. George was a
Republican staff member on this committee, he has given
political contributions to Republican candidates, he ig a
Busgh appointee, and he met solely with the Republican gide of
the aisle in getting ready for his audit. That raises
serious gquestionsg. If it is gauce for the goose, it is sauce
for the gander about his independence. But thisg is a
critical piece of information, it seems to me, and I can’t
imagine you could be copacetic with its eliminatiomn from an
audit report that is a pretty critical audit report for your
organization and, indeed, for your leadership.

Mr. KOSKINEN. Well, it isg an interesting piece of
information thatrobviously ig useful for people to review.

Ag I have said, I do have confidence in Mr. George that he is

independent. He actually is the Treasury Department
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inspector for IRS, and we have supported him the past and he
is doing an independent review of all of thisg, and I look
forward to his response and findings about what happened with
regard to the hard drive crash.

Mr. CONNOLLY. Well, how about hisg response to why he
didn’'t include this important missive from his head of
investigations in the final audit report of May 14th?

Mr. KOSKINEN. That is a question that I am probabiy not
going to asgk him.

Mr. CONNOLLY. I yield back, Mr. Chairman.

Mr. JORDAN. I would just ask the gentleman which way do
we want it. Do we want to say this committee can’t get
access to witnesses because there is an ongoing inspector
general’s investigation and at the same time we are walting
for the inspector general to do his good work and at the =same
time criticize the wgrk he did before where he identified the
targeting of conservative groups? It seems to me you can't
have it both ways.

Mr. CONNOLLY. Well, Mr. Chairman, there are a number of
ug who have been raised and been quite consistent in raising
questions about the objectivity and professionalism, frankly,
of Mr. George. Mr. Cartwright and I have both filed a
complaint, formal complaint, and I would be glad to share it
with the chairman because--

Mr. JORDAN. With all due respect, then you should be
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advocaﬁing we get accegs to the witnesses and not wait until
the inspector general has them first.

Mr. CONNOLLY. Well, actually, maybe a new inspector
general is really the answer.

Mr. JORDAN. Well, relative to thig idea that somehow it
was just mismanageﬁent, 80 percent of the applicaﬁts in the
backlog were filed by conservative groups, less than 7
percent were filed by liberal groups. According to the Ways
and Meang Committee, the IRS approved every single group with
the word progressive in its name. USA Today reported the IRS
did not.approve a single tax-exempt application filed by a
Tea Party group from September 2010 to May 2012. During the
gsame time they approved dozens of liberal and progressive
groups. The idea that was just how--if it was mismanagement,

it was milsmanagement in a targeted way, because none of the

. treatment to conservative groups was given in the same way to

progressive groups.

Mr. CONNOLLY. Mr. Chairman, I have a memo from Gregory
Kutz saying targeted is actually not accurate. I also have
materials that were presented to IRS for training that have
elephants and donkeys, they have Tea Party, they have
Patriots, they have procgregsive--

Mr. JORDAN. 298 cases in the IRS backlog. Only three
had the word progressive; four used the word progress and

none used the word cccupy. No progressive group was denied
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ite (c) (4) status. Hundreds of Tea Party conservative groups
were in fact denied. Some still waiting. Some still
waiting, just for the record.

Mr. CONNOLLY. Weil, T guess you and I could axrgue that
all day, Mr. Chairman, and we need to get on with this
hearing and allow Mr. Koskinen to get back to his job.

Mr. JORDAN. Mr. Koskinen, why June 13th? Why that date?

Let me ask you thisg. Why not February 2nd, when you first
learned there was é big gap in a bunch of emails that looked
like they were missing? Why not February 4th, when, as Mr.
Cain testified--and, Mr. Koskinen, you know Mr. Cain. Do you
know Tom Cain?

Mr. KOSKINEN. I do know Mr. Cain.

Mr. JORDAN. Is Mr. Cain a sclid lawyer, profesgsional
good employee at the Internal Revenue Service?

Mr. KOSKINEN. Certainly is.

Mr. JORDAN. All right. 8o why not February 4th, when
Mr. Cain, who testified just last Thursday, said they knew
her hard drive had crashed? Why not tell us, look, we may
have a problem? Why not come and disclose that to someone on
February 4th? Or how about this? How about mid-February,
when Mr. Cain said last Thursday that we know, we knew them
in mid-February that the data on her computer wag
unrecoverable? Why didn’t you tell us in mid-February? Or

how about the hearing we have talked a lot about, Mr.
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DeSantig raised in the opening questions, why not at March
26th? Why not disclose on March 26th, when you were in front
of this committee and everyone con both sideg of the aisle
asked vou about Loig Lerner’s emaills and you assured us that
yvou would produce all her emails, and yet you knew, according
te Mr. Cain’s testimony, a good professicnal employer, lawyer
at the IRS, you knew that in mid-February her emails were
unrecoverable?

Mr. KOSKINEN. You should be careful to note that is what
Mr., Cain knew, that is not what I knew.

Mr. JORDAN. Well, thatlis a problem toco. That is
gsomething you should have known. Mr. Cain is a high-ranking
official in charge of documents, and you didn’t know?

Mr. KOSKINEN. I did not know. Have testified--

Mr. JORDAN. Do vou know Kate Duvall?

Mr. KOSKINEN. Pardon?

Mr. JORDAN. Do you know a person named Kate Duvall?

Mr. KOSKINEN. Kate Duvall I do know.

Myr. JORDAN. And what 1s Kate Duvall’s responsibilities,
what 1g her title at the Internal Revenue Service?

Mr. KOSKINEN. She is counselor to the commissgioner.

Mr. JORDAN. So she is counselor to you.

Mr. KOSKINEN. Yes.

Mr. JORDAN. She ig your lawyer.

Mr. KOSKINEN. Yes.
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Mr, JORDAN. She knew in mid~Februafy, according to Mr.
Cain’s testimony, and she didn’t tell you?

Mr. KOSKINEN. What she told me, and I have testified at
gome length at at least a couple hearings on this, and I am
happy to stand by that testimony. If you want to go over it
again, basgically, what I have told vou is in mid toc late
February I knew that we had taken the Lols Lerner emails that
had been produced and instead of looking at them from search
terms--

Mr. JORDAN. That is not the point. Tom Cain said they
were unrecoverable.

Mr. KOSKINEN. I did not--

Mr. JORDAN. And he said he told Kate Duvall. Did she
tell vou that they were unrecoverable?

Mr. KOSKINEN. She did not tell me they were
unrecoverable.

Mr., JORDAN. Well, that is a problem.

Why not tell us April 4th, when Ms. Duvall brigfs this
committee, both Republicans and Democrat staff members, and
the briefing wasg about how we would deal with how the IRS wasg
going to deal with committee requesgts for producing Lois
Lerner's emails, they didn’t know they were lost at the time?
Why didn’t you tell us April 4th? Ms. Duvall could have told
the committee at that time.

Mr. KOSKINEN. I have testified at some length in the
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pasgst, and earlier today, that--

Mr. JORDAN. Well, here is the key question. Let me jump
in here a second. Why not mid-April, when you knew? In
fact, let’s put up the slide. This is a guestion we had
earlier in one of our hearings. Why not, when you knew, what
date did you learn you could not get all of her email? I
learned that in April. Why not April?

Mr. KOSKINEN. As I testified then, and I have tegtified
on numerous occasions, my judgment was, A, we needed to find
out what emails we did have; we needed to put them together
in a full report, which we did, and--

Mr. JORDAN. Why not any time in April? Someone at the
IRS told someone at Treasury, who then told someone at the
White House, according to press reports. So i1f it was good
enough to pass on to Treasury and the White House, wpy not
tell us sometime in April?

Mr. KOSKINEN. Because I thought that at that point we
did not have the full information as to what was involwved,
how many emails there were--

Mr. JORDAN. You learned in April they were
unrecoverable. Your chief lawyer in charge of document
production knew in mid-February they were unrecoverable.
Kate Duvall knew in mid-February they were unrecoverable.
And you wait until June 13th.

Mr. KOSKINEN. Right.
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Mr. JORDAN. Why June 13th?

Mr, KOSKINEN. Firgt of all, I would note all of those
emails that determine whether they were--that she had a hard
drive crash or not, what she had tried to do, our emails were
provided to this committee, and the tax writers knew. As
early as the fall she had had a hard drive crash. The
materials were produced. The materials about the email
chain, about her trying to restore her hard drive were
produced to the tax writers in ZApril and to thisgs committee in
May. BSo there was no secret that we were hiding. We were
processing through--

Mr. JORDAN. No, no, no. Ycu were giving us emails, but
you didn’t tell us there were emailg you couldn’t giverus.
That is my question. Why didn’t you tell us the IRS had
destroyed emails that belonged to Lois Lerner? Why didn’'t
you téll us that? _

Mr. KOSKINEN. It is not clear--first of all, emails from
Ms. Lerner may or may not haven lost; they were not degtroyed
as a consciousg effort by the IRS to destroy them.

Mr. JORDAN. The tapes were recycled and--

Mr. KOSKINEN. Right. Backup--

Mr. JORDAN. When backup tapes are destroyed and they are
recycled, so at some point they are destroyed. Why didn’t
you tell us yoﬁ could not produce those emailsg, that they

were lost, in April?
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Mr. KOSKINEN. This hearing ig noted to be an update on
what we are doing. I have given you, on at least two
different occagionsg--

Mr. JORDAN. Okay, then answer the gquestion. Why June
13th? Why nct June 12th? Why not June 10th? Why not May
10th? If you couldn’t do it in April, why did you have to
wait two more months?

Mr. KOSKINEN. We are going to be here a long time if you
want to repeat all of the questions|1 have angwered in the 11
and a half hours of hearings before. |

Mr. JCRDAN. Do you know what I think?

Mr. KOSKINEN. But let me just answer this question. But
I have answered it before'and I am happy to answer it again,
but it is in the testimony I have given before that you have
read closely. We were producing Lois Lerner emails. Our
strategy and thoughts wére and I thought the most efficient
way to proceed was to complete the production sgo we would
know how many Loils Lerner emails we had from her account, how
many Lois Lerner emails we had been able to retrieve from
other accounts so you would have a full idea what ;he
universe wag. I had hoped that we would be able to find out
how many other problemg we had with custodians, and we would
produce all of that as a report to the committees and a
public repcrt that would explain what our emaill process is,

why it is so complicated, what we had determined about Lois
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Lerner's émails and her crashes, and what the emails would
have been able to recover, and it would be a full report.

June 13th was a Friday. I should have known Friday the
13th was going to be an interesting day. We had been asked
by the Finance Committee, which was considering trying to
come to closure on their report, whether we would giﬁe them
an update on our March letter in which we advised the tax
writing committees that we had completed the production of
all of the information we had about the determination
process, which was the start of the investigation. That was
the IG wag focused on, as you have just discussed. We said
we would do that.

They then called and we were going forward, we didn’t
know when. They then called and gaid they would like that
repoft no later than that Friday because they were going to
have a meeting the following week. So we pulled the document
together at that point. We had not completed, as I noted
earlier, the review of how many custodians were involved with
hard drive crashes and what the impacts were. We had no idea
if you logt a hard drive, one of the custodians, and in fact
one of the custodian hard drive crashes was in February of
this year, not very relevant.

So to meet the Friday deadline we actually produced that
document and shared it With‘everybody on Friday, June 13th,

and it was to meet a request from the Finance Committee,
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which was having a meeting the next week and wanted to
congider whether they had enough information to do a report.

Mr. JORDAN. So vyour testimony is the Senate Finance
Committee drove the timiﬁg of when you disclosed that you had
lost Lois Lerner emails.

Mr. KOSKINEN. Yesg, because we were actually going to
produce that report--

Mr. JORDAN. I think it is something different, I just
do. Obviously, you are going tc disagree, but I think vyou
were never going to tell us. You have to remember what
happened here. Judicial Watch does a FOIA request and they
learn on April 18th of this year that the IRS and the
Department of Justice had been working on possible ways to
bring false c¢laimg action against Tea Party groups, and there
wag an emall from that FOIA request, Richard Pilger, a lawyer
at the Justice Department, and Ms. Lerner had an exchange in
2013 after a Senate hearing. We saw that email. We said,
you know what, we are going to talk to Mr. Pilger, the lawyer
at the Justice Department, who wag meeting with Ms. Lerner
just .days before the TIGTA report went public, in May of
2013.

So on May 6 we interview Mr. Pilger and we learn, in Mr.
Pilger’s opening statement in that deposition, we learn this:
he gaid--I am reading straight from Mr. Pilger’s statement:

Turning to my contacts with Ms. Lerner, in the fall of
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2010--shocked us. We didn’t know that they were meeting
clear back in 2010, that the Justice Department was meeting
with the IRS clear back in 2010. In the fall of 2010, at the
direction of the chief of the Public Integrity Section at the
Justice Department, Jack Smith, I contacted the Internal
Revenue Service. When I contacted them, they directed me to
Loig Lerner, who met once at the Public Integrity Section
offices for about an hour with some of her gtaff, my chief,
Jack Smith, other personnel from my section, and the FBI.

So now we learn in 2010 the Justice Department, with the
FBI, is meeting with Loig Lerner, and so we said, you know
what, we better subpoena documents from the Justice
Department. And we said to the Justice Department we want
any communications with Loig Lerner that you have had. And
we get this slide. We get this email. Let’g put this up, if
we can. We get this communication from Lols Lerner and
Richard Pilger.

Now, Mr. Koskinen, did you give us this email, do you
know?

Mr. KOSKINEN. I don’t know.

Mr, JORDAXN. Well, I can tell you you didn’t. We gct it
from the Justice Department. And after we got this from the
Jugtice Department, we contacted yvou all on June 9th and we
gaid, hey, how come we didn’t get this email from you? There

ig no 6103 igsue with thig email. We were concerned. This
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ig an email from clear back in 2010. So wé contact you, Mr.
Kogkinen, in a letter and we gaid, you know, we are wondering
why the IRS hasgn’t gent us this email from four years ago.
And then, suddenly, four days later vou tell the Finance
Committee, the Congress, more importantly, the American
people, you know what, we lost Lois Lerner emails. We have
logt a bunch of Lois from that time period.

My theory is this, Mr. Koskinen: You guys weren’'t ever
going to tell us until we caught you. And we caught you
because Judicial Watch did a FOIA request; they found out
there was this collabeoration going on between the Justice
Department and the IRS. We took that email, we interviewed
Mr. Pilger. Mr. Pilger told us he met with Lois Lerner in
2010. We then subpoenaed Jugstice. They complied with our
subpcena, gave us the email. We contact you and say why
didn’t you give it to us, and then you knew you were caught.

You didn‘t tell us this, but you knew, we didn’t give it
to you ‘cause we don’'t got it. Now we have to tell the whole
world we lost them. And what better time to do it than
Friday, June 13th, saying we are complying with some Senate
concern, gaid it in a letter, put it on page 7 of the third
addendum, and say, you know what, we may have a problem with
Loig Lerner emails? That is what I think.

Mr. KOSKINEN. Good. If you find--

Mr. JORDAN. I think all kinds of people logically going
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through this would say, you know what, that is what prompted
these guys. Four days after they get a 1ette; from this
committee saying why didn’t you send us these emails, vyou
just say, well, we better come clean. Plus, you have already
told us you knew clear back in April that vou lost them. So
you wait two months and then you say, wow, we better do it
June 13th, just four days after they figured out Justice and
the IRS were wecrking together in 2010, and they got an email
that indicates that and we can’'t produce it. |

Mr. KOSKINEN. When you find any direct evidence to
support that asgsertion, I would be happy to see it. If you
think that this organization, in four days, could produce
that report, you don’'t understand how large organizations
function. You could ask anybody who worked on that report;
there is a whole series of people. That report wag undFr
production for a long time since--

Mr. JORDAN. I am not saying it wasn’'t. I am saying
including the statement we lost Lois Lerner emails was put in
that report.

Mr. KOSKINEN. It was in that report and it was in that
report--

Mr. JORDAN. And one thing I have learned in these
investigationg, it ie always important to look at the time
line.

Mr. KOSKINEN. Lock at the time line--
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Mr. JORDAN. Look at the time line. You knew in April;
yvou didn‘t tell us until June 13th. What events happened
between April, when you knew, and June 13th? One key event
was the FOIA request from Judicial Watch, finding this
collaboration kbetween the IRS and the Justice Department, us
getting that email becausgse we subpoenaed the Justice
Department; they give it to us, it is in the relevant time
Erame, 2010 to 2012, when you logt Leolig Lerner emails, and
suddenly you say, you know what, they got it. We have to
come clean.

Mr. CUMMINGS. Mr. Chairman?

Mr. JORDAN. And then you do the letter on June 13th.

Mr. KOSKINEN. Can I respond? That is a very serious
charge.

Mr. JORDAN. Sure.

Mr. KOSKINEN. There were a whole set of serious staff
people in the Senate Finance Committee who will dispute your
agsertion. A&And if you find any direct evidence of this to
anybody who worked on that report, in terms of the timing of
it, the fact that we were otherwige not going to deliver it,
I will be not only surprised, I will be astounded, because
there is no such evidence. And it seems to me, and I have
been very patient about all of thig, but before you make that
kind of charge and claim, you ought to have better evidence

than a single email dated June 9th.
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Mr. CUMMINGS. Mr. Chairman?

Mr. JORDAN. We have a few other emails from that
exchange.

Mr. KOSKINEN. That ie fine.

Mr. CUMMINGS. Would the chairman yvield for one moment?

Mr. JORDAN. I would be happy to yield.

Mr, CUMMINGS. T know a lot has been said about what
Thomas Cain said. Well, last week Thomas Cain teld our
staffs that the IRS always intended to alert us about Ms.
Lerner’s lost emails. So I know you have all these theories.
Unfortunately, our committee has been going when we put out
these headlines and then we go chasing factg that never
exigt.

Mr. JORDAN. All I am saying--

Mr. CUMMINGS. But I am just saying include everything
when you are asking your qdestions.

Mr. JORDAN. Great point. All I am saying i1s this. They
get a letter firom us on June 9th, where they know we now have
thig email from the Justice Department that they can’t
produce, and four days'later they tell the wecrld we have lost
Loig Lerner emails, when they knew that, according to Mr.
Koskinen’s testimony in questioning from me, that he knew in
April they couldn’'t get Ms. Lerner’s emails. So they waited
two months. And then when they decided to tell us, it was

four days after, on a Friday, four days after we knew there
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were emails We were getting from Justice that we weren't
getting from the Internal Revenue Service.

Now, all I am saying is that timing is pretty suspect,
particularly in light of the fact all the other things we
have heard from the IRS. One computer crash. No, it was
seven. No, it was eight. Now may be up to 20. We can
confirm that there are no backup tapes that are available.
Oh, wé can’'t confirm that, now there may be one available.
In light of evexrything we have heard from the IRS, when you
start locking at the time line, it looks pretty suspect.

Mr. CUMMINGS. Well, Mr. Chairman--

Mr. JORDAN. And all I am gaying is I am not sure they
were going to tell us.

Mr. KOSKINEN. You didn‘t say I am not--I am Sorry--

Mr. CUMMINGS. Would the chairman yield?

Mr. JORDAN. I would be happy to yield.

Mr. CUMMINGS. Mr. Chairman, this has been very
interegting because one member on your side, the gentleman, I
don't know his name, gaid that the man was under
investigation. I was in that entire hearing and he never
gsaid that. By the way, the Justice Department never said
that. Then you, Mr. Chairman, of course, have made some
strong accusations, and when you make these kind of
accusationsg, I would appreciate it if you would just give the

witness an cpportunity to answer, because these are the kind
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of allegations that tarnish one’s reputation, and you have
come up with this theory, and I am not saying your theory
is~-your theory is what it is, but he ought to be able to
answer, please. That is all T am saying.

Mr. JORDAN. Appreciate the ranking member.

Mr. KOSKINEN. Ag I gaid, I haven’'t seen Mr. Cain’s
testimony, but it doesn’t surprise me that he would say that
we had been producing this report for some time and clearly
planned on making it public. You can talk to people. We
would be happy to give you those contacts, the people we
talked to at Finance who were in fact did have a meeting the
féllowing week, had asked us for an update that we did
provide. They asked for it no later than that Friday.

I am confident and I am very confident that no one
working on this report had any idea about it other than that
we were goling to produce it and provide all of the
informatién to the public. I think any other assumption is
not based on facts.

Mr. JORDAN. Well, are you wiiling to make those
witnesses available or are you going to make us subpoena them
so they can come here under cath and testify that, yes, in
fact, from mid-April, when the commissioner knew that Lois
Lerner emails were lost, we were planning on telling the
Congress as goon as we got all the information? They will

come and testify to that or will they come and testify, vyou
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know what, after the June 9th letter we decided we better put
in the information that we lost Lois Lerner emails?

Mr, KOSKINEN: I don’t think you will find anyone will
make that latter tegtimony.

Mr., JORDAN. But my guestion to you ig are you willing to
have those people come testify. Tell us who they are, who
the people who worked on this report.

Mr. KOSKINEN. We will be happy to talk with you. You
have already talked to some of them and you have others on
vour schedule.

Mr. JORDAN. All right.

The gentleman from Newvada is recognized, Mr. Horsford.

Mr. HORSFORD. Thank vou, Mr. Chairman.

You know, I do share concerns by some of my colléagues
on the other side about why the IRS delayed in providing
Congress with notification regaxding the unrecoverable
emails, because it raises questions. I don’'t share in the
chairmaﬁ's or other members’ conspiracy and rush to judgment
about any motives as to why there was a delay, and I feel,
again, as I have gaild in previous meetings, that we fail to
get all the facts in order to then make a proper decision. I
am not a defender of the IRS or any other Federal agency. I
have‘said from the beginning that I believe that there was
wrongdoing, but the chairman and others want te conclude or

make conclusions about that wrongdoing without justification
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or evidence to support their assertion.

Now, Mr. Chairman, you just read intc the record some
comments by Mr. Pilger that I had asked to be entered into
the record the full transcripts, so I am going to ask again
for unanimous consent that the transcribed interview opening
statements of DOJ cfficials Richard Pilger and Jack Smith be
allowed to be entered into the record, particularly since you
just handpicked certain statements, and I am requesting the
full transcript be entered. Will the chairman please provide
that courtesy for this to be entered into the record under
unanimous consent?

Mr. JORDAN. If the gentleman would yield fof just a
gsecond. I read from the opening statement that Mr.--

Mr.-HORSFORD. That is what this is, the transcribed--

Mr. JORDAN. If you are just asking for the opening
gtatement, not the full guestions from Democrat staff,
Republican staff, but just the opening statement from Mr.
Pilger and Mr. Smith, we would be happy to do that.

Mr. HORSFORD. Thank you.

Mr. JORDAN. All right.

[The information follows:]

Fhkkkkkkkk* COMMITTEE INSERT *#%#%%%xkxk&*
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Mr. HORSFORD. I alsc want to follow up to some of the
claims that have been made by my Republican colleagues and
give yvou an opportunity to respond. It has now been stated
twice today that Mr. Cain testified during his July 17th
interview that in mid-February 2014 the IRS realized that
Loisgs Lerner’'s emails would not be recoverable. I want to
clarify here, becausge I don’t want Mr. Cain’s sgstatements to
be taken out of context. It is true that Mx. Cain told us
that he had discovered that Ms. Lerner’s hard drive had
crashed and that the contents of the hard drive were
unrecoverable.

However, that does not mean that Mr. Cain said that he
thought, in February of 2014, that the IRS would never be
able to produce those emails to Congress. In fact, Mr. Cain
wag asked, ‘‘And as of March 2014, you were not aware thaq
the IRS would be unabkle to recover all of Mg. Lerner's
documents, '’ and he answered, ‘‘*That is correct.’’ He
further explained, as you have, that the IRS was engaged in
an extensive processg to find Ms. Lerner’s emails from other
sources at the IRS; and, in fact, those efforts were
guccegsful and yielded the production of an additional 24,000
Lois Lerner emalls. Is that correct, Mr. Koskinen?

Mxr. KOSKINEN. That is correct.

Mr. HORSFORD. Mr. Cain alsc explained that the IRS’'g

goal with respect to the document productions to Congress was
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to fully comply with those requests as expeditiously as
posgible. He stated with respect to fulfilling that goal,
**I have tried my best, and everyone that I work with have
tried their best.’’ Commigsioner Koskinen, do you share that
belief that every effort was made to provide this committee
and others with those emails that were you able to recover?

Mr. KOSKINEN. I do.

Mr. HORSFORD. And beyond the issue of failing to notify
us in a timely manner, then the question becomes what can be
made of why that time line was délayed.

Mr. KOSKINEN. Right. And as I have said, first of all,
all of the emails in guestion had been provided in the ncrmal
course to this committee and the other investigators, so
there wag no attempt to not produce information that showed.
that in fact there had been a problem with Lois Lerner’s hard
drive. In fact, none of us at the IRS or investigators noted
that in the fall productiong there were emails from Lois
Lerner gaying she had problemg with her hard drive and had
lost emails.

But everybedy then was looking at subject matter. But
it is not ag if any of these emails were withheld or not
produced in a regular manner. So that as we were working in
April and May pulling all the information together, trying to
detérmine how many emails we actually had, we were producing

emails as a regular matter, and the emails that were the
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basis of our June 13 report had all been provided previously
to all of the investigators.

Mr. HORSFORD. Thank vyou.

Mr. DESANTIS. [Presiding] The gentleman’s time has
expired.

The chair now recognizes the chairman of.the committes,
Mr. Issa.

Mr. ISSA. Thank you.

Commissioner, I really wish we had your IT guys here
instead, becausge it is inherently a little hard when we are
asking you so many guestions that are not related direétly to
your past experience. But I appreciate your continuing to
volunteer to come up. Hopefully, as we interview some of
vour IT professionals and othersg involvead, it will make it
eagier to direct questions.

But a lot has been done éo talk about this, a drive this
large that apparently went so bad that not a single piece of
information could be saved, and you have asked us to believe
that your very special experts couldn’t save one piece of
data from this drive, or one just like it, correct?

Mr. KOSKINEN. That is what I was advised, yes. BAnd that
is what the email strain that we produced and I tegtified
about at previous hearings says.

Mr. ISSA. The American people don’t believe.that. You

realize that the idea that we c¢an recover the last 17 or 18
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seconds from Chéllenger exploding above our atmosphere,
falling to the gea and being left under the sea for a year
that we could recover the wvoice from that makes people wonder
why a product that simply came in and out of the office with
Lois Lerner every day, suddenly, not one piece of data could
be recovered. It doesn’t surprise you the American people‘
Just have a hard time believing that, does it?

Mr. KOSKINEN. Well, I don’t know whether the American
people brxoadly believe that, but I do undergtand that when
our Criminal Investigation Division, which our experts at
extracting information say they could not recover any emails,
that seems prcobative on the one hand, but on the other hand I
could understand people saying, well, if you kept trying--

Mr. ISSA. But do you think it is reasconable for us to
check with your Criminal Investigatlon people, interview
people involved to see 1f that passes the reality check, in
gpite of what the American people may think or the doubts
they may have? Do you think it is fair for ug to check into
that?

Mr. KOSKINEN. Yegs. In fact, those interviews are being
gcheduled. Some of them, I gather from the press release I
gaw from Ways and Means, that some of those IT people have
already been interviewed.

Mr. ISSA. So it is fair for us to do an interview and to

invegtigate on our own in order to bring the credibility that
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we bring ag if, you will, a doubting Thomas, to the process.
You would agree with that?

Mr. KOSKINEN. Yes. I have never had any concern or
objection to the oversight. As I gald, I spent four years in
the Senate that Senator Ribicoff was on, the Government
Operationg Oversight, chaired that committee. I am a big
believer in congressional oversight.

Mr. ISSA. And I appreciate that you are. One of the
things that we discovered that was not made available to us
early on was the existence of what 1s called 0OCS, this chat
capability that exists within the IRS’s network, is that
right?

Mr. KOSKINEN. That is correct. I sgpent some time
testifyving a couple weeks ago abcut that.

Mr. ISSA. Right. A&And you wroté me back a letter when I
asked about it, and in the letter it gaid, basically, that no
records were‘kept becauge it was the equivalent of vigite or
phone calls. Do you remember that in the letter?

Mr. KOSKINEN. Yes,

Mr. ISSA. Now, would it gurprise you to know that we
disagree with you? That in fact it is the opinion of this
committee that the Federal Records Act, unless you can train
and guarantee that no policy decigiong, none of the kinds of
activities we are discovering in email could be done on 0CS,

that in fact you should turn on that switch and you should
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collect and you should.retain OCS chat unless you can assure
us that it is not doing the equivalent. 2aAnd I will be brief,
but I will explain something to you.

Years ago, when I was a subcommittee chairman and
President Bush was in office, we investigated the Mineral
Management Service, and what we discovered there wag that
they had systematically signed leases that were simply wrong
and cost the American pecople billions of dollars; and we
could find not a shred of evidence in emails to show the
absurdity of how this came to pass. So after we deposed
people repeatedly, we finally discovered that they all
admitted that only the cover sheet was brought to them, that
they signed or initialed, and they never read the leases; so
that one mistake wag passed through multiple gignatures.

But, more importantly, as we went through the process,
what we discovered was, at Mineral Management Service, a
now-defunct and disgraced organization to a certain extent
after the BP disaster, they had a policy of what they called
talking over the.transom. Lawyers made no memos for the
record. Lawyerg went out of their way to have no paper trail
of things they did in their consultation.

I will tell you today that has to end; that the American
people expect that the Federal Records Act, the Presidential
Recorde Act ig not something to be avoided, and you should

not be trying or allowing the bypassing of future oversight
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that you said rightfully so, with your experiencé, you
believe in.

Maintaining data so that it can be analyzed by your
inspector general, who is conducting your primary
investigation, you have full confidence in, activities going
on in Waysg and Means, which are slightly different than ours,
our activities, or anything in the Senate are hampered by
policies of any part of Government that allow the use of
gomething that clearly bypassges future oversight.

So I hope today that in addition to your willingness to
cooperate and help us in getting to the answers I mentioned
on this, that you will recognize that your letter is not
acceptable; that email is a substitute not just for the
old-fashioned letter, but it is a subsgtlitute for a wvisit, it
igs a substitute for a phone call; and that, in fact, the
reason that those are important is that the phone call and .
the visit, in the old days you would have done a memo for the
record if in fact you wanted to do your job. That isn’t
being done. Emails and these chats are extremely important.

And I would like to have a second round at some time,
but I would vield back at this time.

Mr. CARTWRIGHT. Mr. Chairman, I have a point of
information. Yesterday Chairman Issa informed committee
members that he will be holding yet another hearing on this

topic next Wednesday. We have the notice. Could the
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chairman please inform us who will be testifyving at that
hearing on Wednesday?

Mr. ISSA. Pursuant to the rulesg, we will inform at the
appropriate time. But at thig time they haven’t sent
anything out and I appreciate your inguiry.

Mr. CARTWRIGHT. So you don’t know or you won’'t tell ug?

Mr. DESANTIS. I think we will--

Mr. ISSA. Regular order, please.

Mr. DESANTIS. We will do regular order and the chair, at
this point, will now recognize the gentleman from Michigan,
Mr. Bentivolio, for five minutes.

Mr. BENTIVOLIO. Thank yvou very much, Mr. Chairman.

Commissioner, if any of my constituents were not asg
forthcoming ag the IRS, there would be a presumption of
guilt, they would be fined and/o; have their wages garnishedw
and/or liens laid on their home and/or savings accounts
seized.

When I go back to the district, I had the opportunity to
talk to many IRS former employees at the IRS, now retired,
and T asked them what they thought of what was going on at
the IRS, and I heard despicable behavior every step of the
way. The IRS no longer credible.

I think at this point, Mr. Chairman, I would like to
vield back.

Mr. ISS8A. Would the gentleman yield?
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Mr. BENTIVOLIO. Yield to the gentleman from California.

Mr. ISSA. Thank you. I appreciate that. In regular
order, this ig helpful not to need a second round.

Commigsioner, there has been approximately a year of
production of emails. In your earlier hearing I remember
that it might take two years, sort of an estimate. But let
me ask you a quesgtion. Have you'reviewed the time line when
this committee isgued lawful demands for Lois Lernerx’s
emails? Have you reviewed the time line of who did what and
when?

Mr+. KOSKINEN. No.

Mr. ISSA. Would you be prepared to deliver to us a time
line, meaning calendars, activities of individuals who were
charged with going out and finding those emails, what they
did, and when they did it?

Mr. KOSKINEN. As I say, we have approximately 250 people
doing that work.

Mr. ISSA. Well, no. Actﬁally, you have had people
redacting and yvou have had people legal reviewing. I am only
talking gbout who went and got the informatiomn, the emails,
who accumulated them, the gathering.

Mr. KOSKINEN. Yes. That is not just one or two people,
that is a set of people. But we would be happy to provide
you the information in any form that would be usable.

Mr. ISSA. Well, here ig the inguiry I will ask you
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today. And, again, we appreciate your coming, but you are
not the IT guy, you are not any of the 200 people, per se.

It ig clear, now, from this side of the dais, that we ilszsued
requests and gubpoenas. Two things were to occur: one, at
the moment we issued our first letter, it required that you
preserve information. There is a question about whether that
wag . pregerved, because in order to presgerve it you would have
to go look for it. So the tapes that now your own people
have admitted they are not sure whether they exist or not,
they have undercut your claim that you are very comfortable
that they were gone at the end of six months, that means that
nobody went out to say where are the tapes, what are the
tapes, are there any.

Additionally, in order to not know that Lois Lerner had
this gap, either you weren’t looking extensively all at once
or, and this isg one of my concerﬁs, people just didn’t want
to admit that they weren’t going out and looking for emails
by essentially what we expected, was to do a key word search
on a server and deliver the data.

Remember that for months, even before you came onboard,

‘we were being told, well, here are some key words and we want

tc serve on thesge key words; and the IRS wag adding key words
that allowed them to deliver the false narrative that
progressives were being targeted. They were adding

gelf-serving words and they were gearching them.
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This committeé had a reasonable expectation that you
were gearching the entire database, you were searching not
six months worth of emails, not 6,000 emails or less that had
been preserved, but you were searching the historic emails.
Not until recently, the last six weekg, did we understand
that if that was how you were getting all of your
information, you were knowingly loocking at a small fraction
of the historic two-or three-year email selections.

We now understand no more than 6,000 emalls, only gix
months of record, so it is now appropriate forxr us to
understand your employees’ search techniques, what they did,
because at some point they must have started searching, ockay,
who has PSTs? Send us your PSTs. Or did they, and this is
why we have to ask directly, did they send out one of these
do you have any information relevant and please send it to
us. Because the key word search would imply that in fact they
were accumulating all these PSTs, these downloaded local
fileg and then searching them.

If in fact that process didn’t begin in earnest in the
first week or month, if in fact your predecessor was
delivering selected data from what was basgically the last six
months of things still preserved, we need to know that,
becaugse it doesg appear as though, in this long investigation,
there hag been either an absence of a willingness to disclose

problems or an absence of real fact-finding, getting these
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emails quickly, or deliberate obstruction.

We don't know which and we would like to know, as I said
in the beginning of thisg, who went locking for what when.

Not interested in who read them, hot interested in who edited
them, who redacted them or who releaged them. And that
information would be equally wvaluable whether it was pursuant
to the House or Senate’s request or to Ways and Means or thig
committee’s request.

But giving us that gives us a time line of who was
involved in going and looking so we know who knew that in
fact something like Lois Lerner’s emall on her personal hard
drive was of any relevance, because this committee didn’'t
know that there was a lack of a central database for the
first almost year of this investigation.

T thank the chairman and yield back.

Mr. DESANTIS. The gentleman yields back.

The chair now recognizes the gentlelady from Wyoming for
five minutes.

Mrg. LUMMIS. Thank you, Mr. Chairman.

I have no doubt, Mr. Koskinen, that morale at the IRS is
low. I want to tell you about morale in Wyoming. The people
of Wyoming, who I work for, all feel targeted. They think
the IRS is out to get them. They are lower than a snake’s
belly about the IRS because they know that Lois Lerner was

brought into the IRS from the Federal Elections Commisgion,
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where she had a history of political targeting, political
bias. They know that ghe was tapped to enforxce the largest
tax increase in history, Obamacare, after, after she targeted
conservative-groups while overseeing 501 (c) (4)s, tax-exempt
organizationg. They saw her come to this committee and say T
have broken no laws and then take the 5th. They know that we
gubsequently found out that she did break a law, that she
provided confidential taxpayer information to another Federal
agency, which is againgt the law.

And they know that so far she has gotten away with that,
that the Justice Department isn’'t doing anything about it and
that she got away scot-free. They know that when they get
letters from the IRS, that they are being targeted. I have a
constituent who got a letter and an investigation from the
IRS that has cost her 850,000 just to close her estate,
because they keep asgking her what make and model is your bed.

Your bed? They think her bed ig gome expensive antique.
Incidentally, she is a very active member of the Republican
party. ' She feels targeted.

Morale is low in Wyoming because our government has
turned against us. So this is a legitimate inﬁestigation. T
hope it continues at length. I hope it goeg on until we get
to the truth, because the people w work for feel like the
Government is getting away with their tax dollars that they

don't know; they feel like the Government ig denying them
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tax-exempt status that they deserve; they feel like‘they
can’t trust the IRS. That is why this investigation. That
is why you are here and asked the same questions over and
over. I am gure it ig frustrating. We are frustrated too,
but it is because our constituents are mortified and scared,
and are golng to take matters into their own hands, because
they don‘'t feel we have the ability to do it ourselves.

8o, with no apologies for the morale at the IRS and no
apologies for how many times we are asking you the same
guestions over and over, Mr. Chairman, I thank you for youf
attendance.

I do yield back the balance of my time.

Mr. ISSA. Would the gentlelady yield?

Mrs. LUMMIS. I will.

Mr. ISSA. Some people just don’'t have enough questions
for you, commissioner.

I mentioned the time line and my interest in that. Let
me just ask you one other question, which is when you look at
thig investigation and you look at the fact that a Fedexal
judge is now ordering you to show certain things, you look at
your IG’'g investigation, you look at our investigation, are
you awaré and do you recognize the three geparate channels
are perceived and in reality are very different as to what
your resgponsibilities are and how you approach them?

Mr. KOSKINEN. My regponge to all of them ig the same; if
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pecple have, from any branch of Government, questions, we
have an obligation to respond to them in response to--

Mr. ISSA. I appreciate that, but the IG does in fact
work under you; he has limited authority.

Mr. KOSKINEN. Absolutely not.

Mr. ISSA. I understand hisg independence, but in fact--

Mr. KOSKINEN. He is the Treasury Department IG. We have
ho control, influence over him. He doesn’t work in the IRS.

Mr. ISSA. But in fact he has testified that when he
wants information, he has to ask for it and he may not always
get it, that in fact there is a process and sometimes it ig
very frustrating for him to get information. Even though you
gsay he is independent, he doesn’t have the authority to
demand things and automatically get them, isn’t that true?

Mr. KOSKINEN. I have never had, in my time here or other
places, an experience with an IG not able to get the
information he needs, and I am committed, as Mr. George
knows, that whatever information he wants in any
invegtigation, he is welcome to have.

Mr. ISSA. Well, we will certainly hold you to that.
Thank vo.

'Mr.IKOSKINEN. I am happy to be.

Mr. IS8SA. Yield back.

Mr. DESANTIS. Thank the chairman.

For the other members who do want to do a second round,
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we will do that, so I will kick it off and reccgnize myself.

I just want to reiterate people mentioned the morale,
and, granted, a lot of the things that happened were before
you were there, but I do think it is worth mentioning that
there are a lot of taxpayers who have had their morale hit.
When they see some of the conference spending that has gone
on, $50,000 for a Star Trek parity video and other lavish
expenges on their dime, and, again, that was before you werxe
there, but that really irke a lot of folks and certainly our
constituente. And I think the same goes for the targeting.
When people feel like they were being targeted or in fact
were targeted simply from exercising their constitutional
rights, I think that hurts their morale too. So I just think
it is important that we mention that.

Now, a lot has been going on about when you knew there
wag a problem, why you delayed telling Congress, and I think
it is the case that the standard that would be appiied to an
official such as yourself is not simply what you actually
knew, but what you should have known. In other words, you
can’t bury your head in the sand and not be apprised of what
people in your organization know. So I think that is goeing
to be a question. Clearly there were people at the senior
leadership level at the IRS early February, mid-February, who
knew that the problemsg were more substantial than what you

indicated to us that you personally knew, so the gquestion is
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going to be why didAyou not know more.

And I think that goes into what I and some other folks
have raised. And I know my friend Mr. Cartwright disputed
the notion that this is being investigated by the Justice
Department. And just so we are clear, because I don’t want
to be lobbing charges that aren’t true, here i1s the
transcript from last week’s hearing with James Cole, DOJ
Deputy AG.

Chairman Jordan: The fact that the commissioner,
meaning you, at the Internal Revenue Service delayed telling
Congresg, the American people, the FBI, and the Justice
Department is a matter that you are going to investigate?

Mr. Cole replied, We are going to lock into what the
circumstances were around that, yes.

So we are concerned about it and the DOJ seems also be
concerned about it, and I think thaé that is important to
know,

Let me ask you this. You mentioned that you have seen
the Ways and Means pregg release about their conducting
interviews with different IRS technical witnesseg about what
in fact happened to the hard drive, so they told Ways and
Means that the hard drive wag scratched and that data was
likely recoverable from it; and, of coursge, the IRS, just
last week in Federal court, has filed a declaration saying,

consistent with what I think you have testified to, that the
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haxrd drive was destroyed and in fact noc data was recoverable
for it.

So my question is what i1s an American to think when they
see some witnegses telling a congressional committee
gcratched, may be recoverable, but yet the IRS ig
representing in Federal court that it was destroyed and
completely unrecoverable?

Mr. KOSKINEN. I wasn’'t there and I haven’'t talked to
thoge people, and I don’t know what that interview
yestérday—~

Mr. DESANTIS. But they were the technical people, would
be the ones that we would most want to talk to about that,
correct?

Mr. KOSKINEN. All I know is the emails that actually I
have testified at a couple previoug hearings about show that
there were efforts made by Ms. Lerner and the IT department
to restore the hard drive. It went to the Criminal
Investigation Divigion, and they are experte and they =said
they were not able to retrieve information from that hard
drive. That is all T know and that is what the emails
contemporaneously at the time showed and saild, was that they
had tried, the experts in the IRS had tried; they were unable
to recover any information.

Mr. DESANTIS. Okay. And I read the pleadings and I take

that point, but we are getting conflicting information, it
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gseems, in the Congress at this point, sc I think it is going
to be important that that be resolved, because clearly you
can’t be telling the court one thing and then having people
in the organization who are on the gfound and maybe had
intimate knowledge telling the Congress the other thing.

I am almost out of time, but just very quickly,
switching gears a little bit. The D.C. Circuit issued an
opinion about the IRS’s regulation as respects to Obamacare
subsidies, taxes, and mandates in the States that have
exchanges nct run by a State, but run by the Federal
Government. Given that right now there is a circuit gplit,
where you have the 4th Circuit saying that basically it was
either a cloge call or a scrivener’'s error, you have the D.C.
Circuit saying actually the IRS didn’t have the authority to
igsue that ruling, are you going to rescind that rule until
this can be resclved by the Supréme Court, or what igs the
IRS’g posgition in light of the Halbig case?

Mr. KOSKINEN. The rule about the granting of advanced
premium tax credit all is run by HHS. Our regulation said
that, in fact, i1t was appropriate and acceptable to go
through the Federal marketplace. We have no plans, until the
igsue is revolved in court, to rescind or change that rule or
change that preparation for the next filing season.

Mr. DESANTIS. And is it your position, as the IRS, that

you have construed that to be that there may have been a
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drafting error on the statute, but the intent of Congress was
that the gubsidy should go, and is that why the IRS hasg taken
the position that they have taken?

Mr., KOSKINEN. I am fully supportive of the Justice
Department opinicn, which was upheld in the 4th Circuit, not
upheld in the D.C. Circuit. I don’t have a different view of
the legality; I think the Justice Department puts it very
well that they think the statute is enforceable and the
regulations are appropriate.

Mr. DESANTIS. QOkay, I am out of time, and I will now
yield to the ranking member of the full committee, Mr.
Cummings.

Mr. CUMMINGS. Thank you very much, Mr. Chairman.

On July 9th you appeared before the Subcommittee on
Government Operations for a hearing entitled Solutions to
Close the $106 Billion Improper Payments Gap. Even though it
was clearly not the stated purpose of the hearing, Repubklican
members of the committee asked you a number of questions
regarding the committee’s invesgtigation into the IRS
treatment of applicationg for tax-exempt status.

At the hearing, Chairman Issa also released emails from
Loig Lermer regarding the IRS instant messgaging system,
called OCS, that he c¢laimg proved that Ms. Lerner
‘‘intentionally sought to hide information from Congress.’’

Despite your testimeny that you were unfamiliar with the
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2974 | system and would be happy toc look into its use, Republican
2975| members repeatedly questioned you about the specifics of OCS.
2976 Commissioner, now that you have learned of the system,
2977| can you describe what OCS ig?

2978 Mr. KOSKINEN. Yes. I actually provided a letter to the
2979 | committee that Chairman Issa referenced earlier. What I have
2980 | been advised is 0CS is a system that exists in Microsoft
2981] systems and it basically allows people around the Country,
2982 | itg primary use is to have a teleconference and you can put
2983| the same information up on the screen and everybody locks at
2984 | it at the game time, and it is a way to have a

2985| telecommunications gathering in a méeting.

29886 It allows you alsgo to, in effect, have an instant

2987 | messaging capacity for those who use it--not everybody uses
2988 it; I don't use it because I didn‘t know it existed--that
2989| much like your cell phone, somebody, if they see you are
2990| online, can gend you a text megsage and it is like calling
2991| you on the phone. 8o like all text messages, it is a

2992 | sometimes faster and more efficient way to communicate than
2993 | picking up the phone and calling gomeone.

2994 Mr. CUMMINGS. Desgpite the fact that the email exchange
2995| occurred on April 9th, 2013, nearly two years after Ms.

2996 | Lerner’'s computer crashed, and more than one year after the
2997| inspector general’s audit began, Chairman Igsa declared that

2998] the email exchange was a ‘‘gmoking gun.’’ On July 1l1lth, the
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IRS sent a letter to the committee explaining that OCS
messages ‘‘are substitutes for telephone calls and in-person
meetings’’ and '‘the IRS does not currently preserve
communications sent and received through 0CS.!'’ 1Is that
accurate?

Mr. KOSKINEN. That is accurate.

Mr. CUMMINGS. The IRS further explained that the Federal
Records Act ‘‘does not require reccrding or retention of
telephone calls or meetings as a substitute for telephone
calls and in-person meetiﬁgs that would not normally be
recorded. Communicationg sent through OCS are not considered
records subject to Federal records or other retention
requirementg.’’

I agk unanimoug consent that the letter be entered into
the record, Mr. Chairman.

Mr. DESANTIS. Without objection.

[The infeormaticn follows:]

*kkkkxkk** COMMITTEE INSERT *%%kkktid*
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Mr. CUMMINGS. Commissioner Koskinen, dces the Federal
Records Act reguire retention of the OCS messages?

Mr. KOSKINEN. It is my understanding it does not. In
fact, it is my understanding that now our review, our
record-keeping process and in 2011 we got a score of 93 and
in 2012 got a score of 99. But we are meeting with NARA. We
have reached out to them to try to work with them to ensure,
A, that we are complying with the Act now and if there axe
ways we can improve our official records-keeping, we are very
anxious to do that. As I say, ultimately we hope Somé day to
be able to afford to have, in effect, an email system that is
a system of record.

| Mr. CUMMINGS. Are you aware of any evidence that Lois
Lerner used the OCS system to intentiomnally hide information
from Congress or the'inspector general?

Mr. KOSKINEN. I am not., As note, we produced 43,000
emails from her account, so she obviously used email
significantly.

Mr. CUMMINGS. To the best of your knowledge, has any IRS
employee used the 0OCS system to intentionally hide
communications from Congress or the ingpector general?

Mr. KOSKiNEN. I have no knowledge of any such activity.

Mr. CUMMINGS. Once again, your testimony is corroborated
by the results of the committee’s investigation. After

receiving hundreds of thousands of pages of documents and
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interviewing dozens of IRS employees, the committee has not
identified any evidence supporting the chairman’s allegation
that Ms. Lerner or any other IRS employee used‘the QOCS system
to intentionally hide information from Congress.

I want to thank you, Mr. Kosgkinen, for your testimony.

I have 14 seconds left. Ig there anything else you wanted to
tell us?

Mr. KOSKINEN. No. I would just add to the congresswoman
from Wyoming, talking about she works for taxpayvers, my view
ig we all work for taxpayers. I, as the head of the agency,
am basically employed by the American people. We have
important respongilbilities to be careful stewards of the
money we gpend; it ig ultimately money that comes from the
American people.

and we have an obligation to ensure that everyone is
treated fairly and the same, and to‘thé extent that there are
people who have losgt trust and confidence in the IRS to do
that, one of our major challenges is to restore that trust.
Whenever we are going to continue and audit people, as I have
said in the past. Some of them will be Democrats, some will
be Republican, some may not belong to a party, some may have
voted for one person or another, some may be active in
politics;. and what they need to be confident of is when they
hear from the IRS, it is not because of any of that, it is

all irrelevant.
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When they hear from‘us, it is because of some question
in their tax return. And if somebody else had that same
guestion, they would be heard from us as well. But we have
an obligation and a commitment to treat everybody fairly and
evenly acrosg the board. I have met with over 11,000 IRS
employeegs acrogse the Country, and I have never seen a more
dedicated workforce dedicated to the misgsion to the IRS, to
providing taxpayer service to enforcing the Internal Revenue
Code, and I am delighted to be part of that workforce.

Mr. CUMMINGS. Thank you, Mr. Chairman.

Mr. DESANTIS. Before I recognize the chairman of the

gubcommittfee, T just will, with respect to Leois Lerner’s

-emailles in terms of 0OCS, when she initially wrote the email to

Maria Hooks saying she had a question about 0CS, she said ghe
was cautioning folks asbout email and that we have had several
occagions where Congress has asked for emails and there have
been an electronic search for regpongive emails, so we need
to be cautious about what we say in emails. Someone asked if
OCS conversations were algo searchable. I didn’t know, but
told them I would get back to them.

So I just think it is important the context, when ghe
was asking about 0OCS, was to try to evade congresgsional
oversight.

With that, I will recognize the chairman of the

gubcommittee, Mr. Jordan.
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Mr. JORDAN. I thank the chairman.

Let me go to the Helbig decision, Mr. Koskinen. Does
the IRS have an obligation to now tell taxpayers the tax
credit may in fact not be available?

Mr. KOSKINEN. I think we have an obligation to keep
taxpayers informed about all aspecte of the Affordable Care
Act, all aspects of the Internal Revenue Code. We have a
program of public information to advise taxpayers now, 1if
they are getting premium tax credits, before these decisions.

If their information changes, they should go back and make
gure the credit ig correct. To the extent that we go
forward- -

Mxr . JORDAN. Are you going tc educate taxpayers on the
potential famifications of the Halbig decision?

Mr. KOSKINEN. We actually will put out information
regarding it. As I say, right now, at this pocint, two courts
have come to different conclusions, so we don’t intent to
make any different changes. Therefore, I think our advice,
although it is not totally in my control because it is a
policy issue of how to deal with it and we are just tax
administration, but my general asgumption is people will and
should continue to operate as they have thus far until we get
to a final court decision. And the courts have not indicated
that anyone should deo anything differently.

Mr. Jordan. Let me gc to the Ways and Means statement
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yesterday, their press statement. One of the things they say
in the lead paragraph, it says, in-house professionals at the
IRS recommended the agency seek outside assistance in
recovering the date. Are you going to do that, or have you
done that already, cutsgside professionalg to recover data lost
or that may be recoverable on the gcratched hard drive or the
tape that now in fact may be available? Is that something
the IRS is going to do?

Mr. KOSKINEN. Asg you know, my understanding i1s that that
hard drive is the normal process. OCnce the Criminal
Investigatioﬁ Division determined they could not regtore any
information from it, that hard drive was recycled and no
longer exists.

Mr. JORDAN. When that took place, when you were trying
to get to the data, did you in fact go get outside assistance
in trying to recover the data?

Mr. KOSKINEN. I was not around at that time, but I am
not aware of any attempt to go outgide the IRS.

Mr. JORDAN. So even though in-house professgional says,
you know what, this might be a little above our pay scale, we
should go get the outside tech experts, the suber wiz kids
who can do this. stuff, we should bring them in, to your
knowledge, that was not done?

Mr. KOSKINEN. To my knowledge, I don’t know even about

that statement. I haven’t seen his transcript asg to
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whether--I was not aware that that recommendation has beeﬁ
made, but I have no information indicating that that was
done, i.e., that outside experts were gsought. All I have
geen is the emails that I actually have testified about in
which Criminal Investigation Division reported they could not
restore the hard drive. But I have no information that the
IRS at that time did anything else.

Mr. JORDAN. They did not. I just want to be clear. It
ig your understanding that there was not outgide
professionals who were brought in to try to recover the data.

Mr. KOSKINEN. That is right. I have no indication that
was done, and it ig my assumption by the emails that I saw
when I testified that when the Criminal Investigation
Divigion--

Mr. JORDAN. So no outgide experts were brought in, even
though in-house experts recommended they be brought in.

Mr. KOSKINEN. I had no information about the in-house
recommendation.

Mr. JORDAN. I am going by what the Ways and Means
Committee is reporting, that they said in-house professionals
sald in fact we should go get some outsgide experts. Thisg is
beyond our gcope; we need someone else to come get this
because this is such important information. And you are
gaying you don’t think that was done.

Mr, XOSKINEN. I don’‘’t think it was done. But I haven’'t
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geen the full context of what that gentleman said, either.

Mr. JORDAN. Okay. You don’t think it was done and you
don’t know if it was asked for. They are reporting that it
was asked for and it wasn’t done.

Mr. KOSKINEN. It wasn’t done. Right.

Mr. JORDAN. Which is a problem. Which is a big problem,
when vyour tech experts say we need outside tech experts to
come in and get the data, no, no, no, we don’t want to do
that, it is unrecoverable. Ag reported by what you have gaid
in testimony and what has been filed with the court that it
was unrecoverable.

Mr. KOSKINEN. You have to remember this was three years
ago, and there were no investigations ongoing at that time.
In fact, the IRS had already taken extraordinary attempts
even to go to the CID people--

Mr. JORDAN. But that is the point. If it is three years
ago, that is why they said we need the outside experts. That
is why they wanted the help. And you are saying it didn’'t
happen.

Mr. KOSKINEN. Right.

Mr. JORDAN. Which is a concern.

Let me just do one other question, if I could.

So, according to your testimony, a month ago the Ways
and Means Committee gaid the IRS, in February, identified

documents that indicated Ms. Lerner had experienced computer
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3192| failure in 2011, consistent with Mr. Cain. You knew in

3193| February there was a problem, February 2nd, February 4th you
3194 | knew there was a big problem, according to Mr. Cain’'s

3195| testimony. In mid-February you knew it was unrecoverable.
3196| Your testimony says in mid-March 2014, this review, we

3197| learned the data stored on her computer hard drive was

3198| determined to be unrecoverable. So Mr. Cain says he knew in

3199 February; you knew in mid-March.

32007% Mr. KOSKINEN. That is right. I actually knew--
3201 Mxr. JORDAN. But you were kept abreast--
3202 Mr. KOSKINEN. I actually knew in mid-April, and that is

3203] a misstatement on my part. If you read my testimony before
3204] this committee in the now three hearings I have had--

3205 Mr. JORDAN. This is your written testimony in Ways and
3206| Means. This is not accurate?

3207/ Mr. KOSKINEN. My written testimony?

3208l Mr. JORDAN. This is your opening statement, what you
3209| said to the Ways and Means Committee. The IRS, in February,
3210] iddentified documents that indicated Ms. Lerner experienced a
3211 | computer failure in 2011. Mid-~March review, 2014, the data
3212| stored on her computer hard drive was determined to be

3213 | unrecoverable.

3214 Mr. KOSKINEN., No, I am sorry, that is coxrect. That was
3215 what the IRS knew--

3216 Mr. JORDAN. So here is my question.
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Mr. KOSKINEN. Yes.

Mr., JORDAN. Mr. Cain says on February 4th he knew. You
indicate in your tesgtimony mid-February we knew there were
big problems, and you indicated in mid-March we knew it was
unrecoverable. You knew, even though your key staff people,
Mr. Cain and Ms. Duvall, knew in mid-February. You testified
February 5th.to the House Ways and Means Committee, February
26th to the House Appropriations Committee on Financial
Services, March 26éth to this full committee, and April 8th to
the Senate Finance Committee.

In those hearings ?ou were agked about Ms. Lerner and
email and different things. You had four different
opportunities in front of Congress. So I am wondering, in
the back of your mind, were you wondering, when you answered
these questions, that we are going to produce &ll of Lois
Lerner emails, when we are going to coﬁpl?, in the back of
yoﬁr mind, were you thinking maybe I should let these guys in
on the little kind of important fact that, you know what, we
have already determined that her hard drive is unrecoverable?

Was that ever in the back of your mind when you were

answering questions from members of Congress in four

different committees over the time period when you have

already learned significant facts. Even though in your mind,
according to your testimony, you didn’t fully know that we

had logt them all for good, even though you sort of knew that
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it wae pretty darn likely ybu had lost them all for good, in

the back of your mind, did you think, vou know what, maybe I

should fully disclose what the real status is of Ms. Lerner’s
emails?

Mr. KOSKINEN. No. As I have testified several times in
the past--

Mr. JORDAN. That didn’t enter your mind at all?

Mr. KOSKINEN. I didn’t know that there were emails lost.

I personally didn’t know, and that is what I was testifying
about, until the middle of April. When I testified, and I
have gaid this before in several hearings, when I testified
on March 26th, I did not know that her emails were not
recoverable.

Mr. JORDAN. But this is your testimony right here. I am
reading. This is John Kogkinen testimony.

Mr. KOSKINEN. Right.

Mr. JORDAN. In the mid-March 2014 time frame, we learned
the data stored on her computer hard drive was determined to
be unrecoverable. 8o that is certainly before the March 26th
hearing and the April 8th hearing in front of the Senate
Finance Committee. So you had two opportunities where you
already know it is unrecoverable. That means you are not
going to get what is there.

Mr. KOSKINEN. No, I am sorry. I take, and I go to the

point earlier, I take responsibility for the agency. When I
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said, in that, trying to report to people what we knew, that
ig what the IRS knéw. When you ask me specifically what did
I know, I knew and didn’'t know until April. If you told me
now that Tom Cain said he knew in Februarf, I would
henceforth say we, as the IRS, knew in February. .I myself,
personally, did not know.

When I testify, I tell vyou what I know.

Mr. JORDAN. This goes right to the chairman’s point.
When our chief counsel knows in February, mid-February, that
it 1s unrecoverable, you can’t come in front of Congress and
gay I didn’t know, that is why I didn’t answer. Your chief
counsel knows. You should have known.

Mr. KOSKINEN. I should have known.

Mr. JORDAN. And you should have disclosed that, and you
didn’t.

Mr. KOSKINEN. I didn‘t know and I, therefore, couldn’t
disclose. And you are exactly right. I have not hidden
behind the fact that somehow this is somebody else’s
regsponsibility. I am perfectly prepared to take full
respongibility for exactly what we did with the production of
the information to the Congress.

Mr. JORDAN. But you didn’t tell us that in your
testimony. You didn’t tell us, on March 26th, when you
answered, you didn’'t tell ug that. It would have been nice

if we had known at that point. Kate Duvall and Tom Cain
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already knew it was unrecoverable, but somehow they didn’t

tell you because you would have to disclose that when asked

about it in Congress, was that why they didn't tell you?

Mr.

process.

KOSKINEN. I have nc idea. This was an iterative

At that point we were spending mogt of our time

trying to produce all of the information for the

determination procesgs, which we were able to do by the middle

of March.

Mr.

JORDAN. Thig is what no one can figure out.

Something thig important, Leois Lerner, the lady who sat in

your chair and toock the Fifth, the central figure in this

investigation, you lose her emails; your chief counsel knows

in February, the lawyer in charge of document production

knows in February, and they don’t tell you, and you can come

in front of Congress four Limes and not digclose that. And

then when you do learn in April, you can wait until June

_13th. That is what the American people are like, no wonder

there is some morale concern and no wonder there 1s a

distrust.

Mr.

Mr.

Mr.
counsel,

Mzx.

That is unbelievable.
KOSKINEN. Well, can I just add one point?
JORDAN. We didn’t know, your chief counsel knew.
KOSKINEN. You are going to talk to the chief
and she will tell you what she knew or didn’t know.

JORDAN. We already talked to Tom Cain, and he told

us she knew,
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Mr. KOSKINEN. Right. He knew that, if you go back .
through there, that the hard drive had a significant prcblem.
We did not know what emails we had. We, in fact, discovered
and found 24,000 additional emails from Leois Lerner to other
people-~-

Mr. JORDAN. I appreciate the chairman’se indulgence.

All I am saying is this, when Tom Cain, the lawyer in
charge of document production, the professional who you said
does good work at the IRS, when he says unrecoverable, and
they knew that in mid-February, and you come to Congress
three times after they knew that, both he and your chief
counselor, and you don‘t discloge that, you should have known
that and you should have told us. And then when you do find
out, you wait two more months. Come on. Come on, we are
supposed to buy that?

‘ I vield back.

Mr. DESANTIS. I thank the chairman.

I would pecint cut, before I recognize my friend from
Pennsylvania, here we are in, say, February, March, saying
you didn’t know how many Lerner emails were out there; and,
granted, you were not commissioner during this whole time,
but we have been agking for these things for over a year now.

A subpoena was sent in August, reissued under your watch, so
the IRS dragged its feet on that.

And I realize a lot of that is not necegsarily on your




HGC204 ,280 PAGE 140

3342

3343

3344

3345

3346

3347

3348

3349

3350

3351

3352

3353

3354

3355

3356

3357

3358

3359

3360

3361

3362

3363

3364

3365

3366

watch, but don’t tell me nine, ten months after we request
this stuff and five or six months after a subpoena is isgsued,
that somehow you just don’t know how many emails you have.
That ghould have been something that should have been
ascertainable.

Thank you for the indulgence, and I will recognize Mr.
Cartwright.

Mr. CARTWRIGHT. Thank you, Mr. Chair pro tem.

Speaking of things that would be nice to know and things
not disclosed, Mr. Koskinen, I.asked the chairman of this
full committee who the witnessgeg are supposed to be next
Wednesday from the IRS. He declined to tell me. He declined
to tell me whether he even knew who the witnesses next week
will be. But I didn’t ask you, Mr. Kogkinen. Thig is your
department. Do you know? Have you been informed by anybody
on this committee who the witnegses gought for next week’s
hearing will be?

Mr. KOSKINEN. Until I came to this committee meeting, I
had no idea that the committee was going to hold yet another
hearing next week.

Mr. CARTWRIGHT. And would you agree with me that those
are among the things that would be nice to know?

Mr. KOSKINEN. It ig always nice to know in adﬁance whern
we are supposed to show up for a hearing. I don’t know

whether I am expected to show up again next Wednesday.
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Mr. CARTWRIGHT. Well, neither do I.

Well, let’'s delve into the IRS forensic léb together,
shall we? There were comments today about scratches on hard
drives, and that is not my area of expertise, and I dare say
it is not yours either.

Mr. KOSKINEN. Right.

Mr. CARTWRIGHT. But we did have John Minsek, an analyst
from the IRS Criminal Investigations Unit, meet with Ways and
Means staff on Monday. He told them he did not find anything
suspicicus about how a scratch got on Mg. Lerner’s hard
drive. The analysgt, Mr. Minsek, said that he tried to recover
Ms. Lerner’s documents on two occasiong, first with a normal
tool sét and then, using more advanced toolg, he gtill
couldn’t recover any.data.

Mr. Commissioner, contemporaneous emails confirm that
the IRS Criminal Investigations Unit could not recover her
documents. Am I correct in that?

Mr. KOSKINEN. That is correct.

Mr. CARTWRIGHT. And the CI analyst, Mr. Minsek, then
told Ways and Means Committee staff that he gave his
colleague in the IRS IT shop the name of a third-party vendor
that he used on rare occasions to recover information, but
IRS IT staff had already congulted with outside experts at
HP.

Mr. Koskinen, do you know if IRS officials consulted
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with IT expertgs a second time in 2011 to recover Ms. Lerner’s
emails?

Mr. KOSKINEN. I do not know.

Mr. CARTWRIGHT. Okay.

All right, finally, I want to touch on something that
the gentlelady from Wyoming mentiomed. She just said that
her constituents are going to take matters.into their own
hands. And I say this because about an hour ago somebody
walked into the Cannon House Office Building with a handgun,
according to Chad Pergram, our friend from Fox News locally.

Knowing that there are over 4,000 staffers and interns
at rigk here on the House side of the Capitol, and recalling
the horrible Gabby Giffords tragedy and the loss of staffer
Gabriel Zimmerman, I would asgk that members refrain from
making statements that could even posgibly be misconstrued by
the public ag an invitation to do anything 1ike that. It is
obvicus that Representative Lummis meant no such thing, but I
think it behooves all of us to be very careful about the way
we phrase things, becaﬁse there are people out there ready
and able to misconstrue things.

With that, Mr. Chairman, I yield back.

Mr. DESANTIS. The gentleman yields back.

The chair now recognizes the gentleman from Georgia, Mr.
Collins.

Mr. COLLINS. Thank you, Mr. Chair, I appreciate it.
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Mr. Koskinen, here we go égain. I told the sgtory last
time, and it was the story of my young son, who, to some
media reports, became famousg, I guess, or infamous, however
vou want to describe it, on the stories that he used to tell,
and I recounted this time line, and I wish I could git here
today and gee ycu again and say that what was not plausible
then has now gotten a little bit plausible. It actually just
seems to notrhave gotten any more plausible. People ask why
are we continuing to do this? Because it just looks like
there is something new comes cut all the time. One request
will =gay thisg, then ancother request.

It was asked earlier--I had to leave and come back, and
it was said how much paperwork that you have put to the
committee and how many hours are being worked on. To restore
trugt in a relaticnship, whether it is between two people or
whether it is between Government and the people that they
gserve, it should really be of no limit to restore that trust,
especially with the IRS.

So, frankly, to tell me that you gave a million
documentsg and that vour hours you are spending, because of
the issues that have been raised and the lack of trust on
both gides, I have Democrats and Republicans in my district
who are appalled at this; and they want 1t solved, they want
the real answers and they want to continue, and they aon’t

want to continue reading every week in the paper that
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something new has come up. I think that is an issue of trust
that has to be maintained here; and, frankly, the
plausibility story is just, again, getting to the level of
unbelievable in a lot of ways.

But I do have gome gquestiong, because we have talked a
lot about the Leis Lerner emails, but in addition to those
the committeé has alsc asked for other emailsg, and I want to
talk to you about those for just a second and see the status
of those, is that ockay? |

Mr, KOSKINEN. Sure,

Mr. COLLINS. Okay.

Holly Paz, emails responsive to the committee’s request
from August 2nd, 2013 to February 14th, 2014. Have you
gathered all of those emails?

Mr. KOSKINEN. We have provided all of the emails with
regard to the determination process. And, again, pursuant to
what I thought were the agreed upon search terms, but
apparently not totally agreed with the investigative
committees, that we would select 83 custodiansg who were the
ones most likely to be involved and that we would search--

Mr. COLLINS. Are thoge the same 83 that a quarter of
their hard drives crashed?

Mr. KOSKINEN. It is not clear a quarter. At this point,
nobody knows what that answer is.

Mr. COLLINS. Oh, so we could have more that have
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crashed.

Mr. KOSKINEN. We could have more, we could have less. I
don’t know until we find out.

Mr. COLLINS. I mean, does that just not boggle mind that
of a small number, one about a guarter, and we can argue
about a quarter, not a guarter, I am not a mathematician,
neither are you, but that there may be others in that subsget
that deals with the areas we are agking for?

Mr. KOSKINEN. Yes. And that is a perfect example as to
why it would be very helpful, had we been able to complete
the invesgtigation of what happened to the custodians, we
could tell you. The reason I actually decided we would
continue to find out how many Lois Lerner emails we had was
because if we hadn’t been able to do that, people would be
talking about-- |

Mr. COLLINS. Let’s not change the gquestion. I asked
about Holly Paz. We can get away form Lerner. I asked about
Holly.

Mr. KOSKINEN. No, no, but my point is that to the extent
we can provide the full story, your point, then it is a lot
easier to know and you can disagree about it. But it is a
lot better to know what the total picture is. 8o when you
get the custodiang, because the IG is now doing that, we
don’t know what the answer is, so it may be 10, it may be 20,

it may be 5, it may be 25. I don’'t know, and at this point
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we aren‘t able to
when he completes
conclude with the

Mr. COLLINS.

Mr. KOSKINEN.

of the problem we
Mr. COLLINS.
Mr. KOSKINEN
about some aspect

Mr. CCLLINS.
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investigate that, and we are hoping the IG,

his investigation, would include, will
custodians as well.

Well, that is another source of contention.
That is the problem. Anyway, it is part

are doing this in dribs and drabs--

I understand.

.-~and every day having a press release

of some intexrview.

Thank you for saying drips and drabs,

because that is what this investigation gseems like it has

been every since we started it, and especially even from your

comments and others, that every day we get drips and drabs

and drips and drabs, and the people are tired of it, this

Congress is tired

of it. And thig ig the problem we have

because I am going to assume from your question--I am an

attorney as well--that that is a no. After all you gaid, you

have not gathered

have gathered all

Mr. KOSKINEN.

all her emails, or you don’t know if vou
her emails.

No, no, exactly right. I didn’'t mean to

be evasive. We provided all of the emails that were

determined to be relevant to the determination process. We

have not yet provided all of her emails because our first

priority, agreed with this committee in March, was we would

find all of Lois Lerner’s emails.




HGO204.280 PAGE 147

3517

3518

3519

3520

3521

3522

3623

3524

3525

3526

3527

3528

3529

3530

3531

3532

3533

3534

3535

3536

3537

3538

3539

3540

3541

Mr. COLLINS. So, no. 8o the gquestion on William
Wilkins, same question, yes or no?

Mr. KOSKINEN. Same answer. You got all of his emails
that are responsive to the investigation that started all of
this.

Mr. COLLINS. Okay, but no to all. Jonathan Davig, same
quegtion.

Mr. KCOSKINEN. Again, you got all of his--

Mr. COLLINS. No. I mean, becguse all is all. I mean,
we had this conversation three months ago.

Mr. KOSKINEN. That is right. And as I said in March, we
are happy to keep working with vyou to figure out what your
next priority is. Obviously, thanks to the system, we can’t
produce it all at once.v We have actually produced a lot of
stuff, and it takes us a long time. Part of the background
on the June 13th public report was to try to explain why,
with our system, it takes so long to produce thig stuff. We
should not have to spend $18 million. We should have a
better system. There is no doubt about that.

Mr. COLLINS. I don‘t disagree. The question I have,
though, is we need them all, in the sense of the
clarification issue here, and we have just got that.

I do have one quick--I want to go back to something that
was asked a lot earlier and it was, I believe, from my friend

from South Carolina. He gaid we confirmed, and you said I
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don’t now who told me. And I have sat through this will be
my third, I guess, with you listening, and there has been a
lot of meetings in which you were told information, but you
don't remember who was in the meeting or you don‘t know who
told yvou that, and it hit me as I was sgitting here. Maybe
there were multiple people in the room and you are not sure
who said it first or who told you first, so I amrgoing to ask
it differently. I don’t want to know who told you first or
last. I am not being specific in that nature. T want to
know who was in the room when you were told that we have
confirmed all that. And sure you are a very bright
individual. You would know at least who was in the room.

Mr., KOSKINEN. I have 12 meetings a day, on average.

Mr. COLLINS. I do ds well. I know most of the ones in
the meeting, especially when it is senior staff on something
of this nature.

Mr. KOSKINEN. And those meetings average probably 8 to
10 people, so I cannot tell you about any meeting who was
actually in the room. But I can tell you who was likely in
the room, and that is the people who have been working on the
produoﬁion with your staff. Obviously, my counselor was in
the room, probably my chief of staff was in the room. But I
can’t tell you, and I don‘t recall because it wasn’t
gignificant at the time, who else was in the room. We were

reviewing the document.
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Mr. COLLINS. It wasn’t significant at the time that you
may have lost emails? That was not a significant meeting?

Mr. KOSKINEN. The issue here wasg whether we could
confirm, your question was whether we could confirm.

Mr. COLLINS. Confirm. But you are dealing with a bigger
issue. I saild is that not significant?

Mr. XKCSKINEN.. This entire igsue was significant, but I
am actually running an agency that has to deal with filing
geasons; we have overseas voluntary disclosure programs; we

have voluntary tax return programs we have been putting out;

we have been simplifying for small charitable organizations--

Mr. COLLINS. And, look, I understand that and that is a
great diversion to whét we are asking right here. I get that
the IRS has other isgsueg, but I also get that the American
people, even over years of making fun and doing everything
elge that unfortunately the IRS has had in the past. It is
not now just the fact that they don’t like the IRS because
they have to send their money in.

They are now at an issue both party line irregardless,
they are not sure about the IRS because they don’t trust the
IRS anymore. And when that is an issue, everything should be
focused on that. And this is the question that makes it just
completely implausible and we keep getting dribs and drabs.

I appreciate what vou gsaid on dribs and drabs, becausge that

1s the problem we have right now.
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Mr. DESANTIS. The gentleman’é time has expired.

Mz. COLLINS. I will yield back.

Mr. KOSKINEN. Can I just make one point clear, and that
is nobody has a greater interest of getting you all the
information you need and getting closure on this than I do
and the pecople at the IRS. If we could conciude one of these
gix investigations, find out what the determination of facts
are and the recommendations are, we are delighted to take
thoge recommendations. We have accepted all of the inspector
general’s recommendations. The last thing in the world that
benefits us is to have this go on any longer than necessary.
So whatever we can do, as fast as we can produce documents.
The relevance oflthe 960,000 pages isn’'t, gee, isn’'t that a
big amount. It takes a lot of time to get all that done in
our system.,

Mr. COLLINS. The one thing we will agree upon is getting
to the end of this is the end result so that we can move and
the people can restore the trust in a Government agency in
which they need to have trust that they don’t have now.

With that, I vyield back.

Mr. DESANTIS. The gentleman’s time has expired.

I am going to recognize the gentleman from California
for five minutes.

Mr., KCSKINEN. Thig is round four?

Mr. ISSA. No, nc. When people yielded me time under our
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arcane rules, that doesn’t count.
- Mr. KOSKINEN. Okay.

Mr. ISSA. But I will be brief.

Commissioner, we have akhistory, and I want to make sure
I get the history straight today, because it does matter for
this committee. You constantly talk about this agreement and
discovery and so on. Were you aware that we considered that
the IRS was stonewalling us and giving us information we
didn’t want and giving it to us in an order we didn’'t like it
in the months of May, June, and July of 20137

Mr. KOSKINEN, I was not aware of that.

Mr. ISSA. Well, we have a number of letters basically
showing ocur dissatisfaction, including what we now know to be
erroneoug ilnformation, misleading information that would
imply that progressive were being targeted, the false
narrative that continues to be used at times.

On May 22nd, 2013, Lois Lerner took the Fifth. Shortly
after that she became a person cf extreme interest for this
committee because in fact she had made statements outside of
her asserticn of the Fifth that she broke no rules, she broke
no regulations. She additionally authenticated earlier
testimony in statements again. After she took the Fifth, she
then went back on the record. So under oath she made a
number of statements.

As we began investigating, we became very aware that
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Loig Lerner was an active participant in Waéhington of
targeting conservatives. In addition, in evaluating her
history, we became very aware that she did not like
congervatives and she had that sort of predisposition. Plus,
her public speeches made it very clear that on behalf of the
Pregident '‘they want us to fix this’’ and certainly the
Pregident had been the outgoing spokesperson agailn Citizens
United, that we had every reason to focus our investigation
on her as the hub in a hub and gpoke system of deliberately
targeting consgervatives for their values.

Therefore, I issued, if the ranking member were here, he
would call it unilateral, but pursuant to the committee rules
I igsued a subpoéna and made it very c¢lear that ocur first
priority was to have all of Lois Lerner’s emails, and that
that was the priority. Were you aware of that?

Mr. KOSKINEN. I am aware of that subpoena, vyes.

Mr. ISSA. And you were aware that that wag our gecal?

Mr. KOSKINEN. You have eight items on that subpoena, and
that is at the top of the list.

Mr. ISSA. Very good. Therefore, when we interviewed
Thomas Caln and we asked him, so is it fair to say this
subpoena had no--and this was the subpoena of August
2nd--this subpoena had nc impact on the procesg that you were
following or the documents that you were reviewing. That was

our question. Hisg answer: It didn’t impact our production
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processg, that is correct. Question: Did it have any impact
on which documents were chogen to review? Ansgwer: No.

Additionally throughout that transcribed interview, what
we discovered was that you all met, had a discussion, if you
will, and decided that you were not going to prioritize any
aspect of delivery of Lois Lerner’s documents, even though
she had taken the Fifth before this committee, even though
she c¢learly had public statements and she had been a person
who had already unlawfully leaked, by planting a question,
the outcome of an IRS TIGTA investigation. 2all of that is
undeniable.

Why in the world should the American people believe that
you are cooperating with us when I igsue a subpoena, our
committee makes it clear in multiple letters that these axe
our priorities, and now we have sworn testimony or testimony
under penalty of perjury that you didn’t make any changes,
you basically continued business as usual, which was
delivering us based on vou call it mutually agreed, but they
were your criteria, primarily, as to search rterms, and never
disclosed to us that those search terms were searching but a
small portion of what should have been the entire database?
Do you have an answer for that?

Mr. KOSKINEN. I wasn’t there. My understanding is there
are five other investigations that are now going on and were

going on then, that there were a wide range of requests for
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documents :from the Senate Finance Committee, Ways and Means,
Permanent Subcommittee.

Mr. ISSA., Did any of them igsue binding subpoenasg?

Mr. KOSKINEN. And I don’'t think anyone else had a
bindiﬁg subpoena. My understanding, and I wasn’t there, was
that--

Mr. ISSA. But after February 2014 we issued another
subpoena. Did anything change then?

Mr. KOSKINEN. At that point, we were, as I have
testified before, we began to pull the rest of Lois Lerner’s
emalils. We started with the analyeis of the emails already
produced, and that is where it was discovered that there were
fewer emails in the 2011 period,

One of the priorities at that time, though, competing
priorities was to complete the production of the
determination documents that everybody was interested in.
There wasg kind of a, I gather, a process by which, with all
of the conflicting guesticns to try to respond to documents
that met as many of the requests as possible, and most of the
requests certainly for Finance and, at that time, Ways and
Means were for documents around the determination process.

That was completed, and then since that time the full
court press has been to produce all of Lois Lerner’s emails,
whether in her account or any other account.

Mr. ISSA. Thank you. ERarlier on I asked you for a
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digcovery process of'who was looking for when throughout a
time line, and your assistant took it in very copious notes
there. I want to just add one clarification to that process.
Obviously, we are interested in what you did during
subpoenas, but we are getting that. You ﬁave delivered some,
I guesg we are looking at an exorbitant number of documents
that you constantly and many people constantly cite.

What we don’t understand that I think the committee has
an absélute obligation to understand, 1s in this process of
what you looked and where you looked, uﬁderstanding the
sources that this has come from, because we are a committee
of overgight reform, we are a committee that has an
cbligation to see that you spend the American people's money
properly.

It appears,.from thig side of the dais, as though the
process is very fragmented, that in fact you are loocking sort
of under cookig jars, to use an expression of my youth; that
you are providing large amounts of data from certain periods
that based on & sgix-month backup and a very small server
capacity wouldn’t exist. So that means that they probably
came from other placeg. And we need to understand all the
places they came from, where you went.

You have sent us, in many cases, hugely redundant
emails. In other words, the same emails can come from

multiple places. Understanding that so that we can figure out
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how to prevent it in the future is important, because this is
not the last time that a Federal judge, an IG, or a
congregsional committee 1g going to want to know details. I
think we can all agree to that, just as corporate America
receives countless gubpoenas for document production, so much
so that they develop software explicitly to do these kinds of
searches and retention policies for that reason.

Can we have your agreement that we will recelve some
accounting of how that happensg?

Mr. KOSKINEN. Yes. - And we would be glad to talk further
with your staff to make sure we give you exactly what you
need. But you are exactly right, we loocked in the logical
placeg, and I understand we looked under every cookie jar.

We actually were dedicated to making sure that we found every
existent Lois Lerner email on her account or anybody else’s
go that we would be able to say thege are all the Lois Lerner
emails we have, and that has led to 67,000.

Mr. ISSA. And I will make a rather unusual request in
this case. We are more than happy to have a small group
briefing meeting, bipartisan meeting, with the individuals
who have been involved in this so that separate from the
investigation, which ig important and ongoing, the guestion
of efficiency, the cost-effect of fragmented data, the
cost-effect of having, and I héve held it up several times,

individual drives like thig that people have, notebooks that
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have been taken offline, all the other things that I suspect
are one of the reasons this has become so expensive and
difficult.

That meeting is not exactly on course with thisg
invegtigation, but it is separately a question from a
gstandpoint of the management of the $82 billion worth of
fundg that Government spends to see if in fact policy changes
with OMB and others should be instituted and funding
allocated so that this kind of fragmentation doesn’t happen
in the future.

So as one person who has worked in private America to
another, that is something that your briefing can be
informal, off the record, doesn’'t have to be definitive, but
our committee, I think, really has to have an understanding
g0 we can be part of policy formation, because what I know
about how corporate America does it and what I am beginning
to glean you have to do are wvery different.

Mr. KOSKINEN. They are very different. As I have said,
I asked that question some time ago, that we should not have
to spend $18 million and this amount of time responding to
document and email requests. But I think if we could kind of
Qet two birds with one stone, we could, as vou say, have that
briefing that would answer your questions about how did this
discovery process go and then what are the problems with that

going forward, because it ig my undergtanding that there hasg
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been a tremendous amount.of effort made to make sure that we
found every document regponsive to the committee. It ig a
lengthy process.

Again, the June 13th report starts out trying'to explain
to all of the investigators what the process is and why it is
so anachronistic and go difficult. And I agree with you
totally, going'forward it would certainly help all of us if
we had a more efficient system for preserving and finding
documents and emails.

Mr. ISSA. Thank you, commissioner.

I yield back,

Mr. DESANTIS. The gentleman yields back and that
concludes our hearing today.

Thank vyvou, Mr. Commissioner, and the hearing is
adjourned.

[Whereupon, at 1:20 p.m., the subcommittee was

adjourned.]
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