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September 18, 2009
Mr. Kenneth D. Lewis
Chief Executive Officer and President

Bank of America Corporation

100 N. Tryon Street

Charlotte, NC  28202

Dear Mr. Lewis:

I was deeply disappointed to learn from your attorneys that you are refusing to provide the Committee with key documents I requested in my letter of August 6, 2009.  In plain terms, your refusal to provide the Committee with these documents, without even providing a justification in some cases, leaves the impression that Bank of America is hiding information.  I sincerely hope that is not the case.
In a letter to me dated September 9, 2009,
 your attorneys assert that the records covered in items 2, 3, and 4 of my August 6 letter are materials for which Bank of America may assert an “attorney-client privilege.”  Because Bank of America fears that production of those documents may somehow constitute a waiver of the attorney-client privilege in litigation, you are requesting through your attorneys that the Committee withdraw its request for “voluntary production” of these records.  
Your attorneys’ letter acknowledges that Congress has the right to refuse to recognize an assertion of the attorney-client privilege.
  Nevertheless, I want to assure you that we do not take lightly the sanctity of the attorney-client relationship.  Accordingly, we have given careful consideration to the arguments made in your September 9 letter.  
In this case, however, the materials for which you claim the privilege go to the heart of the issues most critical to our investigation, including:  when did Bank of America become aware of the enormous losses at Merrill Lynch; was Bank of America’s management aware of its duty to disclose such losses to its shareholders; what legal basis did Bank of America believe it had for backing out of the Merrill deal in December 2008; what commitment for funding was made by the Federal government and when was it made; and was Bank of America’s management aware of its duty to disclose to its shareholders the Federal government’s funding commitment.  I am, therefore, expressly denying your request to withdraw all or part of the Committee’s August 6 request for records.

Beyond the issue of producing documents containing legal advice, I am disappointed in your overall response to the Committee’s request.   The documents produced so far include a number of pages that are either partly or wholly redacted.  These redactions are unexplained and are unacceptable.
In addition, many of the documents produced so far are clearly irrelevant to the Committee’s investigation.  My August 6 letter requested all records “created between September 1, 2008 and January 16, 2009 that relate to financial losses at Merrill Lynch or to Bank of America’s receipt of financial assistance from the United States Government.”  You responded to this request by providing hundreds of pages of unrelated, extraneous information.    
For example, you sent copies of numerous emails you received from your own employees expressing admiration for your “awesome” performance on 60 Minutes.  You also included copies of emails alerting Bank of America employees to discounts at Wal-Mart, Target, and Costco; an announcement of the “Annual Pecan Sale,” featuring “This Year’s Crop of Mammoth Pecan Halves”; and an invitation to attend a conference on investment in East Asia, written in Chinese.  There were numerous other pages of obviously irrelevant material.
Moreover, while your attorneys have evidently been enthusiastic about redacting information pertaining to issues that are the subject of the Committee’s investigation, as well as personal information about Bank of America executives, they have been less thorough about redacting sensitive information belonging to your bank’s customers.  Documents produced so far include letters from Bank of America customers containing their credit card numbers, checking account numbers, and other personal information.  None of the latter are relevant to our investigation.

While I am aware that some lawyers seem to believe it is traditional to pad the record with thousands of pages of irrelevant material, in my view this indicates that Bank of America does not take seriously the Committee’s investigation.  While we neither expect nor wish Bank of America to decide which documents among all relevant records we might be interested in, we do expect you to provide all relevant records, rather than just any records.

I want to make it clear that I will exercise all authority at my disposal under Rules X and XI of the Rules of the House of Representatives to compel production of the requested records.  Before resorting to these further measures, however, I am hereby renewing my request that you deliver all of the relevant records, without redaction, no later than 12:00 noon, Monday, September 21, 2009.
As you are aware, the Committee’s investigation is ongoing.  We plan to conduct further interviews with current and former Bank of America executives in an effort to determine how the Bank of America-Merrill Lynch transaction ultimately required a taxpayer bailout.  Toward this end, I ask that you instruct all current and former Bank of America executives to cooperate fully with our investigation and instruct them to refrain from asserting an attorney-client privilege on behalf of Bank of America.   
For your reference, I have attached a copy of my initial request for records.  I urge you to direct your attorneys to provide these documents to the Committee.  Doing so will assist us in shedding light on this very significant public policy issue.  







Sincerely,







Edolphus Towns







Chairman

Attachment

cc: 
The Honorable Darrell Issa


Ranking Minority Member


Committee on Oversight and Government Reform

� Letter to Chairman Edolphus Towns from Reginald Brown, WilmerHale, LLP (Sept. 9, 2009).


� Id. at 2.


� The WilmerHale letter also seeks to withhold certain information redacted from Bank of America Board Minutes.  Two of the three categories of information you ask to withhold are based on the attorney-client privilege; for the reasons described in the text, that request is denied.  The third category relates to unspecified employee compensation.  We have no wish to compel the unnecessary disclosure of personal, private information.  Therefore, we will accept your suggestion that Committee staff examine that information in camera and decide whether it needs to be disclosed.





