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U.S. House of Representatives 
Committee on Oversight and Government Reform, 
Subcommittee on the Interior 
“Barriers to Endangered Species Act Delisting Part 1” 
April 20, 2016 
Rayburn House Office Building Room 2154 
 

My name is Karen Budd-Falen.  I grew up as a fifth generation rancher 
and have an ownership interest in my family owned ranch west of Big Piney, 
Wyoming.  I am also an attorney emphasizing in private property and 
environmental litigation (including the Endangered Species Act).  I represent 
the citizens, local businesses, private property owners and rural counties and 
communities who live with threatened or endangered species listing decisions--
even though those decisions are not recovering species because of a broken 
system that these landowners, rural communities and private businesses did 
not create.   
 

The U.S. Fish and Wildlife Service (“FWS”) characterizes the purpose of 
the Endangered Species Act (“ESA”) “to protect and recover imperiled species 
and the ecosystems upon which they depend.” Emphasis added.  According to 
the FWS website, last visited on April 4, 2016, there are a total of 2258 plant 
and animal species on the threatened or endangered species list1.  Of these, 
only 791 currently have designated critical habitat.  There are also 59 species 
on the “candidate species” list; 72 more species proposed to be listed; and 1377 
species that have been petitioned for listing, uplisting or critical habitat 
designation with the petition under review by the FWS.  Although the “mega-
species settlement agreement” of July 12, 2011, was supposed to curb listing 
petitions to allow the FWS to catch-up on its backlog, just since the mega-
species settlement agreement was signed by the Court, 65 more listing 
petitions have been filed including 135 additional species2. 

 
In stark contrast, according to the FWS “delisting report,” only 63 species 

have been removed from the endangered species list.  See Exhibit 1.  Breaking 
down that figure, 19 species were removed from the ESA list because of an 
error in the original data, 10 species went extinct and only 34 out of 2258 were 
recovered.  That is a .0150 success rate. 
                                                   
1  Specifically there are 898 U.S. plants, 694 U.S. animals, 3 foreign plants 
and 663 foreign animals on the list. 
 
2  On the pending listing petitions alone, the Center for Biological Diversity 
is responsible for filing 44 of them including 583 species; WildEarth Guardians 
is responsible for filing 32 petitions including 716 species; and other 
environmental groups such as the Defenders of Wildlife, Natural Resources 
Defense Council, Friends of Animals and others have filed 31 petitions 
including 44 species.   
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The FWS data base also includes species for which conservation efforts 

or conservation agreements are in place that preclude the need for listing.  
Seventy species are on that list.  See Exhibit 2.   

 
There are a total of 1434 species with recovery plans according to the 

FWS data base.  While that may seem like a major accomplishment, the 
number and rate of recovery planning has significantly decreased in the last 20 
years.  For example, 843 species3 were covered by a recovery plan from 1990 
through 1999; 235 species were included in a recovery plan from 2000 through 
2009 and only 177 species have been included in a recovery plan from 2010 
through today.   
 
I. OVERVIEW OF THE ENDANGERED SPECIES ACT  
 
 The ESA is “the most comprehensive legislation for the preservation of 
endangered species ever enacted.”  See Tennessee Valley Authority v. Hill, 437 
U.S. 153, 180 (1978).  The goal of the Act is “to provide for the conservation, 
protection, restoration, and propagation of species of fish, wildlife, and plants 
facing extinction.”  Wyoming Farm Bureau Federation v. Babbitt, 199 F.3d 
1224, 1231 (10th Cir. 2000), citing S. Rep. No. 93-307, at 1 (1973) and 16 
U.S.C. § 1531(b). Under the ESA, a threatened species means any species 
which is likely to become an endangered species within the foreseeable future 
throughout all or a significant part of its range, see 16 U.S.C. § 1532 (20); and 
an endangered species means any species which is in danger of extinction 
throughout all or a significant portion of its range other than insects that 
constitute a pest whose protection would present an overwhelming and 
overriding risk to man.  16 U.S.C. § 1532(6).  

 
A. Listing 

 
 Anyone can petition the FWS or NOAA4 (collectively “FWS”) to have a 
species listed as threatened or endangered. 16 U.S.C. § 1533.  Listing decisions 
are to be based on the “best scientific and commercial data available.” 16 
U.S.C. § 1533(b)(1)(A). However, there is no requirement that the federal 
government actually count the species populations prior to listing.  There are 
no economic considerations included as part of the listing of a threatened or 
endangered species.    

 

                                                   
3 Of these 843 species however, 453 were included in the Hawaii plants 
and birds recovery plans. 
 
4 The National Oceanic and Atmospheric Administration (“NOAA”) is 
responsible for the ESA with regard to marine and anadromous species. 
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 The listing process is also based on very specific time frames as set forth 
in the Act.  If the FWS fails to meet any of these time frames, litigation can 
occur.  See Exhibit 3.  During the listing process alone, there are eight separate 
points where Federal Court litigation can be filed against the FWS.  Id. 

 
B. “Take” is Prohibited 

 
 Once a species is listed as threatened or endangered, prohibitions 
against “take” apply.  16 U.S.C. § 1540. “Take” means to harass, harm, pursue, 
hunt, shoot, wound, kill, capture, or collect, or attempt to engage in such 
conduct. 16 U.S.C. § 1532(19). “Harm” within the definition of “take” means an 
act which actually kills or injures wildlife.   Such act may include significant 
habitat modification or degradation where it actually kills or injures wildlife by 
significantly impairing breeding, sheltering or feeding. 50 C.F.R. § 
17.3.  Harass in the definition of “take” means an intentional or negligent act or 
omission which creates the likelihood of injury to wildlife by annoying it to 
such an extent as to significantly disrupt normal behavioral patterns which 
include, but are not limited to, breeding, feeding or sheltering. 50 C.F.R. § 
17.3. If convicted of “take,” a person can be liable for civil penalties of $10,000 
per day and possible prison time. 16 U.S.C. § 1540(a), (b). 

 
C. Critical Habitat Designation 

 
 Once a species is listed as threatened or endangered, the FWS must “to 
the maximum extent prudent and determinable,” concurrently with making a 
listing determination, designate any habitat of such species to be critical 
habitat. Id. at § 1533(a)(3). Originally, critical habitat (“CH”) included “specific 
areas” see 16 U.S.C. § 1532(5)(A) and must be “defined by specific limits using 
reference points and lines found on standard topographic maps of the area.” 50 
C.F.R. § 424.12(c); see also § 424.16 (CH must be delineated on a map).  For 
“specific areas within the geographical area occupied by the [listed] species,” 
the FWS may designate CH, provided such habitat includes the species’ 
“primary constituent elements” (“PCEs”) which are 1) the “physical or biological 
features;” 2) that are “essential to the conservation of the species;” and 3) 
“which may require special management considerations or protection.”  16 
U.S.C. § 1532(5)(A)(I); 50 C.F.R. § 424.12(b).   
 
 CH must also be designated on the basis of the best scientific data 
available, 16 U.S.C. § 1533(b)(2), after the FWS considers all economic and 
other impacts of proposed CH designation. New Mexico Cattle Growers Assoc. 
v. United States Fish and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001) 
(specifically rejecting the “baseline” approach to economic analyses); but see 
Arizona Cattle Growers Association v. Salazar, 606 F.3d 1160 (9th Cir. 2010) 
(adopting the baseline or incremental impacts approach).  CH may not be 
designated when information sufficient to perform the required analysis of the 
impacts of the designation is lacking.  50 C.F.R. § 424.12(a)(2).  The FWS may 
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exclude any area from CH if it determines that the detriments of such 
exclusion outweigh the benefits, unless it determines that the failure to 
designate such area as CH will result in extinction of the species 
concerned.  16 U.S.C. § 1533(b)(2).   This is called the “exclusion analysis.” 
 
 Between 2012 and 2016, the Obama Administration issued four new 
final regulations and two new policies significantly expanding the size, reach 
and management of critical habitat.  These regulations and policies were issued 
in a piece meal fashion, which significantly limited the publics’ ability to 
understand the full impacts of the new regulations.   
 

Those new regulations and policies include: 
 

• Final Rule, Implementing Changes to the Regulations for Designating 
Critical Habitat, February 11, 2016 --- includes “the principals of 
conservation biology” as part of the “best scientific and commercial data 
available.”  Conservation biology was not created until the 1980s and has 
been described by some scientists as “agenda-driven” or “goal-oriented” 
biology.   

 
• Final Policy on Interpretation of the Phrase “Significant Portion of its 

Range,” July 1, 2014 --- with regard to threatened or endangered species 
listing, rather than listing species within the range where the problem 
lies, all species throughout the entire range will be listed as threatened or 
endangered. 
 

• Final Regulations Implementing Changes to Regulations for Designating 
Critical Habitat, February 11, 2016 — based upon the principals of 
conservation biology, including indirect or circumstantial information, 
the FWS will initially consider designation on both occupied and 
unoccupied habitat, INCLUDING habitat with POTENTIAL PCEs for 
breeding, sheltering and feeding.  In other words, not only is the FWS 
considering habitat that is or may be used by the species at the present 
time, the FWS will consider habitat with the potential to develop PCEs 
sometime in the future.  There is no time limit on when such future 
development of PCEs will occur or what types of events have to occur so 
that the habitat will develop PCEs (global warming/cooling/other events, 
etc.).  The FWS will then look outside occupied and unoccupied habitat 
to decide if potential habitat will develop PCEs and should be designated 
as critical habitat now. Additionally, the FWS has determined that 
critical habitat can include temporary or periodic habitat, ephemeral 
habitat, potential habitat and migratory habitat, even if that habitat is 
currently unusable by the species. 
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• Final Rule “Revised Implementing Regulations for Requirements to 
Publish Textual Description of Boundaries of Critical Habitat,” May 1, 
2012 --- the FWS will no longer publish the legal descriptions or GIS 
coordinates for critical habitat, rather it will only publish maps of the 
critical habitat designation in the Federal Register, rather than any 
textual descriptions on the habitat locations. 
 

• Final Rule, Revisions to the Regulations for Impact Analysis of Critical 
Habitat, August 28, 2013 --- economic analysis for critical habitat will 
include ONLY economic costs attributable SOLELY to the proposed 
critical habitat designation and will exclude any cost that could be 
attributed to both species listing and critical habitat designation.  This 
rule substantially reduces the costs of critical habitat because the FWS 
can claim that almost all costs are based on the listing of the species 
because if not for the listing, there would be no need for critical habitat.  
 

• Final Policy Regarding Implementation of Section 4(b)(2) of the 
Endangered Species Act, February 11, 2016 — related to the August 13, 
2013 rule described above, the FWS has determined that while 
completing the economic analysis is mandatory, the consideration of 
whether habitat should be excluded based on economic considerations is 
discretionary.  In other words, under the new policy, the FWS is no 
longer required to consider whether areas should be excluded from 
critical habitat designation based upon economic costs and burden (i.e. 
exclusion analysis is discretionary).  
 

• Final Rule, “Definition of Destruction or Adverse Modification of Critical 
Habitat,” February 11, 2016 --- the problem with these new rules is what 
it means if private property (or federal lands) are designated as critical 
habitat. Even if the species is not present in the designated critical 
habitat, a “take” of a species can occur through “adverse modification of 
critical habitat.” For private land, that may include stopping stream 
diversions because the water is needed for downstream critical habitat 
for a fish species, or that haying practices such as cutting or 
management of invasive species to protect hay fields are stopped because 
it will prevent the area from developing PCEs in the future that may 
support a species.  It could include stopping someone from putting on 
fertilizer or doing other crop management on a farm field because of a 
concern with runoff. Designation of an area as critical habitat (even if 
that area does not contain PCEs now) will absolutely require more federal 
permitting (i.e. section 7 consultation) for things like crop plans, or 
conservation plans or anything else requiring a federal permit.  Under 
this new regulation, “adverse modification of critical habitat” can include 
“alteration of the quantity or quality” of habitat including causing 
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“significant delays” in the capacity of the habitat to develop PCEs in the 
future, over time. 

 
D. Recovery Planning 

 
 Once a species is listed, the FWS is mandated to develop a recovery plan.  
16 U.S.C. § 1533(f).  However, while the requirement to write the plan is  
mandatory, the ESA provides no time frame in which a recovery plan is to be 
developed.  Without such time frame, there is very little opportunity to force the 
FWS to complete a recovery plan. 

 
 Recovery plans must incorporate, at a minimum, (1) A description of site-
specific management actions necessary to achieve recovery of the species; (2) 
Objective, measurable criteria which, when met, would result in a 
determination that the species be removed from the list; and (3) Estimates of 
the time and costs required to achieve the plan's goal.  See Exhibit 4. 
 

E. Candidate Conservation Agreements with or without 
 Assurances 

 
 Another way to protect species and keep them off the ESA list is through 
the development of Candidate Conservation Agreements (“CCA”) and Candidate 
Conservation Agreement with Assurances (“CCAA”).  A CCA or a CCAA is a 
formal agreement between the Service and one or more parties to address the 
conservation needs of proposed or candidate species, or species likely to 
become a candidate, before it becomes listed as endangered or threatened. 
Landowners voluntarily commit to conservation actions that will help stabilize 
or restore the species with the goal that listing will become unnecessary.   
 

F. Section 7 Consultation 
 
 Once a species is listed, for actions with a federal nexus, ESA section 7 
consultation applies.  Section 7 of the ESA provides that “[e]ach Federal agency 
[must] in consultation with and with the assistance of the Secretary [of the 
Interior], insure that any action authorized, funded, or carried out by such 
agency . . . is not likely to jeopardize the continued existence of any endangered 
species or threatened species or result in the destruction or adverse 
modification of habitat of such species which is determined by the Secretary. . . 
to be critical . . . .” 16 U.S.C. § 1536(a)(2). The first step in the consultation 
process is to name the listed species and identify CH which may be found in 
the area affected by the proposed action.  50 C.F.R. § 402.12(c-d).  If the FWS 
determines that no species or CH exists, the consultation is complete.  If there 
are species or CH in the area, the FWS must approve the species or habitat 
list. Id.  Once the list is approved, the action agency must prepare a Biological 
Assessment or Biological Evaluation (“BA”).  Id.  The contents of the BA are at 
the discretion of the agency, but must evaluate the potential effects of the 
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action on the listed species and critical habitat and determine whether there 
are likely to be adverse effects by the proposed action. Id. at § 402.12(a, f). In 
doing so, the action agency must use the best available scientific evidence. 50 
C.F.R. § 402.14(d); 16 U.S.C. §1536(a)(2). Once complete, the action agency 
submits the BA to the FWS. The FWS uses the BA to determine whether 
“formal” consultation is necessary. 50 C.F.R. § 402.12(k).  The action agency 
may also request formal consultation at the same time it submits the BA to the 
FWS. Id. at § 402.12(j-k). During formal consultation, the FWS will use the 
information included in the BA to review and evaluate the potential effects of 
the proposed action on the listed species or CH, and report these findings in its 
biological opinion (“BO”). 50 C.F.R. § 402.14(g-f). Unless extended, the FWS 
must conclude formal consultation within 90 days, and must issue the BO 
within 45 days. Id. at § 402.14(e); 16 U.S.C. § 1536(b)(1)(A). 

 
 If the BO concludes that the proposed action will jeopardize any listed 
species or adversely modify critical habitat, the FWS’s BO will take the form of 
a “jeopardy opinion” and must include any reasonable and prudent alternatives 
which would avoid this consequence. 16 U.S.C. § 1536(b)(3)(A); 50 C.F.R. § 
402.14(h). If the BO contains a jeopardy opinion with no reasonable and 
prudent alternatives, the action agency cannot lawfully proceed with the 
proposed action. 16 U.S.C. § 1536(a)(2).  If the BO does not include a jeopardy 
opinion, or if jeopardy can be avoided by reasonable and prudent measures, 
then the BO must also include an incidental take statement (“ITS”). 16 U.S.C. § 
1536(b)(4); 50 C.F.R.§ 402.14(I).  The ITS describes the amount or extent of 
potential “take” of listed species which will occur from the proposed action, the 
reasonable and prudent measures which will help avoid this result, and the 
terms and conditions which the action agency must follow to be in compliance 
with the ESA. Id.; see Bennett v. Spear, 520 U.S. 154, 170 (1997).  See Exhibit 
5.  
 

G. Habitat Conservation Plans 
 

 Once a species is listed, ESA section 10 applies on private land, even if 
there is no federal nexus. In order to avoid the penalties for “take” of a species 
including modification of critical habitat, and still allow the use and 
development of private land, the ESA authorizes the FWS to issue ITSs to 
private landowners upon the fulfillment of certain conditions; specifically the 
development and implementation of habitat conservation plans (“HCPs”). 16 
U.S.C. § 1539. A HCP has to include (a) a description of the proposed action, 
(b) the impact to the species that will result from the proposed action, (c) the 
steps that the applicant will take to minimize any negative consequences to the 
listed species by the proposed action, (d) any alternatives the applicant 
considered to the proposed action and why those alternatives were rejected, 
and (e) any other measures that the FWS may deem necessary for the 
conservation plan. 16 U.S.C. § 1539(a)(2)(A). Once a HCP is presented, the FWS 
must make certain findings before it can issue an ITS.  Those findings include 
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(a) that the taking of the species is incidental to the proposed action, (b) that 
the proposed action implements a lawful activity, (c) that the applicant, to the 
maximum extent possible, will minimize and mitigate any negative impacts to 
the listed species, (d) that the HCP is adequately funded, (e) that the taking will 
not appreciably reduce the survival and recovery of the species, and (f) any 
other measures deemed necessary will be carried out. 16 U.S.C. § 
1539(a)(2)(B).  As a practical matter, mitigation means that the applicant will 
either fund programs supporting the listed species or will provide or set aside 
land.  See Exhibit 6. 
 
II. BARRIERS TO ENDANGERED SPECIES ACT DELISTING AND 
 SPECIES RECOVERY 
 

A. It is a Matter of Priority 
 

 The first barrier to delisting species is simply the fact that it is not a 
priority for the FWS to develop recovery plans and move species off the list.  As 
shown by the statistics above, only .0150 percent of the listed species have 
been recovered.  Informing this statistic is the fact that only a little over one-
half of the species on the list are even included in a recovery plan and the rate 
of species now being included in a recovery plan has significantly dropped. For 
example, in the 1990s, 843 species were included in a recovery plan; in the 
2000s 235 species included in a recovery plan; and from 2010 to the present 
177 species have been included in a recovery plan.  I would argue that shows 
that development of recovery plans is dropping in priority for the FWS. 

 
 I would also argue that there may be some valid reasons that 
development of recovery plans is slipping in priority with the federal 
government.  The first problem is the fact that the Act establishes no time 
frame to develop a recovery plan.  All the Act mandates that one be developed; 
no time frame is given, meaning any legal enforcement of the failure to develop 
a recovery plan in a timely manner has to be done through the Administrative 
Procedure Act’s waiver that federal courts can “compel agency action 
unlawfully withheld or unreasonably delayed.”  5 U.S.C. § 706(1).  This type of 
litigation is difficult to bring and the federal courts do not have any type of 
consistent determination regarding how long an “unreasonable delay” is. 

 
 In contrast, the ESA contains very strict time frames for listing species 
and designating critical habitat.  See Exhibit 3.  Violation of those time frames 
has, and will continue, to result in significant litigation (resulting in significant 
payment of attorney’s fees to environmental groups bringing such litigation).  
The federal courts have held that the time frames in the ESA are mandatory, 
despite the budgetary constraints or other timing issues of the federal agencies.  
Given that, I believe that the significant litigation being brought by special 
interest environmental plaintiffs is forcing the FWS to put recovery planning on 
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the back-burner just simply so the FWS can keep up with the litigation 
demands. 

 
 If fact, the FWS’s documents prove that litigation is driving the agency’s 
priorities, not sound science or administrative determinations.  For example, a 
memorandum prepared by the Assistant Director for Ecological Services of the 
FWS in May 20, 2014, states that the priorities of the FWS will be to focus on 
court-ordered and settlement deadlines.  To focus on that litigation, FWS states 
that “we do not plan to carry out the following . . . . non-MDL findings and 
proposed rules, or recovery plan revisions.”  See Exhibit 7. 

 
 In other cases, the FWS has denied requests for extensions of time to 
comment on ESA 10(j) rules or has stated that certain activities have not been 
done because of the requirement imposed by litigation deadlines.  See Exhibit 
8.  In other examples, both the Lesser Prairie Chicken listing and the failure of 
the FWS to update the Mexican wolf recovery plan were based on the deadlines 
that had been set through litigation that did not give the FWS enough time to 
complete its analysis. 

 
B. Failure to Set Recovery Goals 

Even if the FWS does not have time to complete full blown recovery plans, it 
would take little for the agency to set species number goals or habitat goals so 
that States and private landowners would have an objective to manage for.  In 
other words, if the FWS has sufficient information to know that a species 
population is in decline and can determine that such decline is such a problem 
to warrant listing, the FWS should be able to determine how many species are 
required so the population is eligible for delisting.  Such information should be 
included in the listing decision itself so that the public, as well as State 
agencies and other organizations, can have some idea of the scope and 
magnitude of the problem and can have a goal toward which they can work to 
alleviate the concern.  In other words, even if a complete recovery plan is not 
developed, the FWS should be able to give landowners, the public and State 
agencies a target species number and a target of the amount and type of 
habitat that is necessary to start toward recovery of the species. 

C. Difficulty in Developing CCAs and CCAAs 

 Although there have been some success stories using the development of 
CCAs and CCAAs to keep species from being listed (such as the dunes 
sagebrush lizard), more success could be had if the process to develop CCAAs 
and CCAs was not so regulatorily burdensome, expensive and time-consuming.  
As Exhibit 2 shows, there are only 70 CCAAs or CCAs in existence that have 
either justified species’ delisting or have kept an impaired species on the ESA 
list.  As have been stated before, if the goal is to recover species, this number 
should not be so low. 
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 There are several issues with the development of CCAAs and CCAs which 
keep them from being developed and implemented to recover species.  First, as 
was experienced with the CCAAs developed related to the sage grouse, the FWS 
policies or requirements for the holder of a CCAA or CCA changed depending 
on the FWS region in charge.  The greater sage grouse is a species that covers 
165 million acres across 11 western states and three different regions of the 
FWS.  Each of those different regions had different requirements regarding the 
type of entity that could hold a CCAA or CCA, how the quality of the sage 
grouse habitat could be assessed, and the privacy considerations given to 
landowners who enrolled for a CCAA or CCA.  While I recognize the vast 
differences in types of landscape over 11 Western states, this is one species 
and it should be assumed that its habitat needs should be the same whether 
that species is in Wyoming or Oregon.  However, because the proponents of the 
CCAAs were dealing with different FWS regions, the rules changed, so the 
proponents could not take the work in one region and apply it to their 
situation.  That problem significantly added to the time and expense for state 
and local governments to develop their sage grouse CCAAs. 

 A second problem with the CCAAs and CCAs is that often they are single-
species focused rather than ecosystem focused.  This problem was extremely 
problematic in developing the numerous CCAAs for the sage grouse.  The sage 
grouse is called a “predicator species,” meaning that the health of the species 
directly correlates to the health of the rangeland.  Those FWS regional offices 
that went “out on a limb” (a quote from the FWS) and tried to create  CCAAs 
that looked at the health of the ecosystem, and worked with the landowners 
who would be managing their private property under the CCAA, seemed far 
more successful because landowners understood that the activities they were 
agreeing to under the CCAA were good for the land.  In fact, of all the CCAAs 
and CCAs I have assisted in developing, the ones that focus on ecosystem 
health rather than single species management seem to be more successful. 

 Another example of CCAAs that have been implemented to protect 
threatened or potentially endangered species is the Rangewide Plan for the 
Lesser Prairie Chicken (“LPC”).  The LPC Rangewide Plan includes five states, 
each including part of the 182,843 square mile range of the LPC.  The Plan 
took three years to write and included countless meetings and data analysis.  
Despite the FWS’s approval of the Rangewide Plan and the CCAAs that were 
based on the Plan, in April, 2014, the FWS listed the LPC as threatened.  
Litigation occurred by both State governments, industry groups and private 
landowners on one side who wanted to give the LPC Rangewide Plan the 
opportunity to work, and environmental groups who wanted the LPC uplisted 
to endangered on the other side.  With regard to whether the listing decision 
could be delayed to determine if the lands conserved through the various 
CCAAs would protect the species, the FWS determined that it could not delay 
the listing decision based upon a litigation settlement agreement (the Multi-
species settlement agreement of 2011).  Thus, rather than focusing on the on-
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the-ground management and protection of the species, the FWS decision was 
driven by litigation deadlines.  On February 29, 2016, the Federal District 
Court for the Western District of Texas vacated the LPC listing decision 
because the FWS had failed to adequately consider whether the Rangewide 
Plan complies with the FWS requirements in the Policy for Evaluation of 
Conservation Efforts When Making Listing Decisions, 68 Fed. Reg. 15100-02 
(March 28, 2003) (“PECE Policy”).  As of yet, an appeal of that decision to the 
Fifth Circuit Court of Appeals has not been filed. 

 In sum, although the title of this hearing is “Barriers to Delisting,” what 
it truly happening is that species are simply not being recovered.  Whether that 
recovery is by delisting because affirmative action has not been taken to 
remove the species from the list or because of the low priority and lack of 
incentives to develop management plans to keep species from being listed, the 
reality is that species conservation is suffering.  Regardless of the 
Administration, litigation under the ESA is exponentially increasing which is 
driving more species to be listed5.  Because the ESA allows for the recovery of 
attorney’s fees, I would argue that ESA litigation is a business decision that is 
shutting down the FWS from implementing the entirety of the ESA.   

 Should you have any questions, please do not hesitate to contact me. 

                                                   
5  A review of the Center for Biological Diversity’s (“CBD”) website shows 
that solely related to ESA , the following cases have been filed:  20 cases in 
2016; 26 cases in 2015; 28 cases in 2014; 29 cases in 2013.  With regard to 
the WildEarth Guardians litigation related solely to the ESA: 5 cases have been 
filed in 2016; 11 cases filed in 2015; 11 cases filed in 2014; 4 cases filed in 
2013.   





1

KAREN BUDD-FALEN

PROFESSIONAL EXPERIENCE

BUDD-FALEN LAW OFFICES, L.L.C., CHEYENNE, WYOMING.
Attorney at Law, 6/92 to Present
Co-Owner of a multi-attorney law firm specializing in federal lands, endangered species, clean
water and natural resources law.  Attorneys in my firm represent both local governments and
private individuals to protect private rights and community stability on private and federal lands.

DRAY, MADISON AND THOMSON, CHEYENNE, WYOMING

Attorney at Law, 3/89 to 6/92
Senior associate in general practice law firm, specializing in federal lands, endangered species,
natural resources, administrative law and general land use planning.  Assisted clients in all phases
of federal administrative appeals, litigation and negotiation.

MOUNTAIN STATES LEGAL FOUNDATION, DENVER, COLORADO

Attorney at Law, 8/87 to 12/88
Staff attorney for public interest foundation specializing in natural resources, environmental,
public land, and administrative law.  Extensive public speaking, agency testimony, client contact
and oral advocacy involved.  Represented clients with interests in grazing, timber, and oil and gas.

WYOMING STATE HOUSE OF REPRESENTATIVES, CHEYENNE, WYOMING

Intern, 1/85 to 3/85; 1/87 to 3/87; and 1/89 to 3/89
Drafted legislation and amendments for four House standing committees with jurisdiction over
agriculture, wildlife, recreation, transportation and tourism issues.  Wrote press releases, speeches
and position statements.                                                                            

SOLICITOR’S OFFICE, BRANCH OF WATER AND POWER,  U.S. DEPARTMENT OF THE INTERIOR,
WASHINGTON, D.C.
Law Clerk, 5/86 to 8/86
Provided technical, legal and political advice on Bureau of Reclamation law as applied in specific
situations.  Wrote legal and factual case descriptions for the U.S. Department of Justice to use in
defending Interior suits.                                       

ASSISTANT SECRETARY, LAND AND MINERALS MANAGEMENT, U.S. DEPARTMENT OF THE

INTERIOR, WASHINGTON, D.C.
Special Assistant, 2/82 to 8/84
Provided technical and political expertise on federal land and wilderness issues.  Designed and
managed three bureau-wide task management computer systems.  Advised the Secretary on
appointments to national and local advisory boards.  Communicated with congressional
committees.

EDUCATION

UNIVERSITY OF WYOMING COLLEGE OF LAW, LARAMIE, WYOMING

Juris Doctor, May, 1987 

UNIVERSITY OF WYOMING, LARAMIE, WYOMING

Bachelor of Arts, Journalism August, 1979; Bachelor of Arts Political Science, May, 1982

PROFESSIONAL QUALIFICATIONS
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C Admitted to Practice - State of Wyoming, U.S. District Court for the District of Wyoming,
1987; Supreme Court State of Wyoming, 1987; U.S. Court of Appeals for the Tenth Circuit,
1990; U.S. Court of Federal Claims, 1990; Court of Appeals for the Federal Circuit, 1995;
U.S. Court of Appeals for the Ninth Circuit, 1998; Supreme Court of the United States,
1999;U.S. District Court for the District of Nebraska, 2003; U.S. District Court for the
District of Columbia, 2004; U.S. Court of Appeals for the Seventh Circuit, 2004; U.S.
Court of Appeals for the D.C. Circuit, 2006; U.S. Court of Appeals for the Eighth Circuit,
2007; State of New Mexico, 2016

PROFESSIONAL HONORS

C Honorary Chapter Degree - Frontier Chapter Future Farmers of America, 2011, 2012, 2013.
C Individual of the Year - Arizona and New Mexico Coalition of Counties for Stable

Economic Growth, 2011.
C Bud Eppers Memorial Award - New Mexico Public Lands Council, 2005.
C “Always There Helping” – New Mexico Cattle Growers Association, 2003.
C Wyoming Agriculture Hall of Fame - Wyoming Livestock Journal, 2001.
C Founding Fathers Award – Arizona and New Mexico Coalition of Counties for Stable

 Economic Growth, 1999.
C Who’s Who: 20 For the Future -- Newsweek, September 30, 1991.

PUBLICATIONS AND CONGRESSIONAL TESTIMONY

• Field Hearing on Regulatory Burdens Placed on the Livestock Industry, Committee on
Oversight and Government Reform, Evanston, Wyoming, August 6, 2015.

• Legislative Hearing on H.R. 435 (Hastings); H.R. 4317 (Neugebauer) and H.R. 4318
(Huizenga), Committee on Natural Resources, Washington D.C., April 8, 2014.

• Oversight Hearing on “A Washington, D.C. Based Bureaucratic Invention with Potential
Water Conservation and Property Rights Impacts: The National Blueways Order,” U.S.
House of Representative Committee on Natural Resources, Washington D.C., 2013.

• Oversight Hearing on “Threats, Intimidation and Bullying by Federal Land Managing
Agencies, Subcommittee on Public Lands and Environmental Regulation, Washington,
D.C., October 29, 2013.

C Oversight Hearing on “The Endangered Species Act: How Litigation is Costing Jobs and
Impeding True Recovery Efforts,” U.S. House of Representative Committee on Natural
Resources, Washington D.C., 2011.

C Select Committee on Federal Natural Resource Management, Wyoming State Legislature,
Douglas Wyoming, 2011.

C Task Force on Improving the National Environmental Policy Act, U.S. House of
Representatives Committee on Resources, Field Hearing, Rio Rancho, New Mexico, 2005.

C Oversight Hearing on the Endangered Species Act’s Impact in New Mexico, Committee on
Resources, Clovis ,New Mexico, 1998.

C Oversight Hearing on Livestock Grazing Policies on National Forests, Committee on
Resources, Subcommittee on Forest and Forest Health, Washington D.C., 1997.

C Protecting Community Stability and Local Economics: Opportunities for Local Government
Influence in Federal Decision and Policy-Making Processes, Rowman and Littlefield,
1996.

C The Right to Graze Livestock on the Federal Lands: The Historical Development of
Western Grazing Rights, Idaho Law Review, 1993-1994.

AT-LARGE APPOINTMENTS AND ACTIVITIES
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C Wyoming Water Development Commission; Four-year term appointment by Wyoming
Governor and Confirmation by Wyoming State Senate, 2012.

C Board of Directors; Wyoming Natural Resources Foundation, 2012.
C Coach, Future Farmers of America Agriculture Issues Career Development Event, National

Champions 2010; 2012.
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Species listing 
petition from any 
person or entity 

90 day finding from 
date of petition to be 
published in Federal 

Register 1 

Substantial information exists to warrant 
further review 

1.  Based upon best scientific and commercial 
data available 

2.  Does not require  population census 
3.  Does not include economic considerations 

12 month finding from date of 
petition or status review to be 
published in Federal Register 

as proposed rule 3 

______________________ 

3 possible findings 

“Not Warranted 
Finding” 

Additional evidence 
does not support 
need for listing 4 

“Warranted Finding” 
Evidence supports 
need for further 

review 

60 day public and 
scientific expert 
comment period 

Decision not to list 
species  7 

Decision to list 
species as 

threatened or 
endangered 

Final rule published in 
Federal Register 

30 days after final rule is 
published, species is 

listed 

Critical Habitat is to be designated at same time as listing or 
within 1 year of listing 

1.  Based upon best scientific and commercial data 
2.  Includes economic considerations 

3.  Includes species needs for open space, food, water, breeding 
sites, dispersal needs, lack of disturbance 8 

Once species listed or 
critical habitat 
designated… 

ESA Section 7 
consultation process 

applies to any 
authorization required 
by any federal agency  

(See Flowchart) 

ESA Section 10 
applies to any actions 

related to private 
property 

(See Flowchart) 

Recovery Plans Developed 
1.  No statutory timeframe to develop Recovery Plan 

2.  Should contain objective, measureable criteria for recovery 
3.  Should contain estimate of money and resources to reach recovery 

4.  Public comment is allowed 
(See Flowchart) 

If emergency exists, can immediately 
list species effective upon Federal 

Register publication 6 

______________________ 

Emergency Listing can last only 240 
days 

“Warranted but precluded Finding” 
Evidence supports need for listing but 

there are other species with higher 
priority/species is placed on candidate 

list and re-evaluated for listing annually  
5 

Insufficient 
information to 
support further 

review 2 

Endangered Species Act 
Listing/Critical Habitat 
Designation Flowchart 

1 - Failure to comply with timeline can be 
challenged in federal district court 
2 - Failure to list can be challenged in federal 
district court as “arbitrary, capricious, an 
abuse of discretion or otherwise not in 
accordance with the law.” 
3 - Failure to comply with timeline can be 
challenged in federal district court 
4 - Failure to list can be challenged in federal 
district court as “arbitrary, capricious, an 
abuse of discretion or otherwise not in 
accordance with the law.” 
5 - Failure to list can be challenged in federal 
district court as “arbitrary, capricious, an 
abuse of discretion or otherwise not in 
accordance with the law.” 
6 - Failure to list can be challenged in federal 
district court as “arbitrary, capricious, an 
abuse of discretion or otherwise not in 
accordance with the law.” 
7 - Failure to list can be challenged in federal 
district court as “arbitrary, capricious, an 
abuse of discretion or otherwise not in 
accordance with the law.” 
8 – Failure to either comply with timelines or 
failure to designate critical habitat can be 
challenged in federal district court 
 

Prepared by: 
Karen Budd-Falen 
BUDD-FALEN LAW OFFICES, LLC 
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Proposed Federal Agency Action 
_____________ 

-Permits, projects, land use plans, etc. conducted by a federal agency or private 
action requiring  federal authorization including federal farm loan or crop insurance 

-Once §7 consultation is started, agency action cannot make any irreversible or 
irretrievable of resources prior to the completion of the process 

Agency Action 
______________ 

Develop Biological Assessment or Biological Evaluation 
(“BA”) describing proposed action for “action area” (all 

areas that may be directly or indirectly impacted by 
federal action (50 C.F.R. §402.12) and a list of all 

potentially listed species or critical habitat 

Must be completed 
in 30 days 

FWS or NOAA Determines  
____________ 

Is proposed action likely to adversely affect 
listed species or critical habitat?  (50 C.F.R. 

§402.12(k)).  Generically called a “may effect” 
determination 

Must be completed in 90 days 
_____________ 

3 types of “may effect” 
determinations 

“No effect” 
determination 

Written 
concurrence of 
FWS or NOAA is 

not required 

End Consultation 

“May effect/not 
likely to 

adversely 
effect” 

determination 

Written 
concurrence of 
FWS or NMFS? 

Yes 

End consultation 

No 

“May effect, and 
is likely to 

adversely effect” 
determination 

Formal 
Consultation  

(50 C.F.R. §402.14) 

Written request for formal 
consultation accompanied by 

BA describing proposed action.   
(50 C.F.R. §402.14) 

FWS or NOAA Biological Opinion 

“Jeopardy Opinion” 
Action may result in 
unacceptable harm 
or adverse affect to 
species or habitat 

Discuss with the federal agency and 
any private applicant “reasonable and 
prudent alternatives” issued by FWS or 

NOAA   
(50 C.F.R. §402.14(g)(5)) 

Incidental take 
statement containing 

“reasonable and 
prudent alternatives.”   
(50 C.F.R. §402.14(j)) 

Federal agency may 
implement 

“reasonable and 
prudent 

alternative.”   

OR 

“No Jeopardy 
Opinion” or adverse 

modification of 
critical habitat 

Incidental take statement containing 
“reasonable and prudent measures.”  

Reasonable and prudent measures cannot 
change the proposed action.   

(50 C.F.R. §402.14(j)) 

Federal agency may 
implement 

proposed action and 
reasonable and 

prudent measures. 

OR 

Reinitiate consultation  
with FWS or NOAA if 

cannot implement 
reasonable and 

prudent 
measures/alternatives. 

Endangered 
Species Act 
Section 7 

Consultation for 
Action Permitted 

by Federal Agency 
Flowchart 

May be optional 
discussions among 

parties to get to a “no 
effect” determination 

Must be prepared 
in 45 days 
(50 C.F.R. 

§402.14(h)) 

Prepared by: 
Karen Budd-Falen 
BUDD-FALEN LAW OFFICES, LLC 
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Project with no federal agency action but involves potential take 
of listed species or adverse modification of critical habitat 

Five conditions for a Habitat Conservation Plan (HCP): 
-The taking will be incidental to otherwise legal land use activities 
-The private applicant will minimize and mitigate the impacts of taking 
-The applicant will ensure that adequate funding will be provided for the HCP and procedures to address unforeseen 
circumstances 
-The taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild 
-Any additional measures required by FWS and NOAA will be met and FWS and NOAA have received assurances that the plan 
will be implemented 

HCP must include: 
-Assessment of impacts likely to result from the proposed taking of listed species or habitat modification 
-Measures that the permit applicant will undertake to monitor, minimize, and mitigate for such impacts, the funding available to implement 
such measures, and the procedures to deal with unforeseen or extraordinary circumstances 
-Alternative actions to the taking that the applicant analyzed, and the reasons why the applicant did not adopt such alternatives 
-Additional measures that the FWS or NOAA may require 
-Biological goals and objectives, which define the expected biological outcome for each species covered by the HCP 
-Adaptive management, which includes methods for addressing uncertainty and monitoring and feedback to biological goals and objectives 
-Monitoring for compliance, effectiveness and effects of HCP implementation 
-Permit duration which is determined by the time-span of the project and designed to provide the time needed to achieve biological goals 
and address biological uncertainty. 
 

2 possible outcomes 

No Incidental Take 
Notice of HCP 

published in Federal 
Register 

Minimum 30 day 
comment period 

Final decision issued by 
FWS or NOAA 

If HCP will result in incidental take 
of species  

FWS or NOAA develop an incidental 
take statement.  NEPA and Section 

7 Consultation required  

 

 

 

 

 

 

 

 

 

Endangered Species 
Act Section 10 

Habitat Conservation 
Plan/Incidental Take 

Permit Flowchart 

Prepare draft EIS for NEPA Compliance 
(Can be combined with HCP) 

Federal Register Notification 

45-day Comment Period for EIS 
(30-day Comment Period for HCP) 

Federal Register Notification of Final EIS 

30-day Waiting Period 

Final NEPA Decision: 
Record of Decision 

Publish Federal Register Notice 
of Record of Decision 

Finalization of Section 7 Consultation (see flowchart) 

Prepare 
Final EIS 

No Jeopardy opinion from 
Section 7 Consultation 

Jeopardy opinion from 
Section 7 Consultation 

Deny  
Incidental 
Take Permit 

Reconsideration/ 
Appeal 

Issue Incidental Take Permit 

Final Decision 
Prepared by: 
Karen Budd-Falen 
BUDD-FALEN LAW OFFICES, LLC 
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